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WHITE PAPER:  INDIAN FIRMING AND CAP M&I PRIORITY FIRMING CONCEPT
Summary:

Questions have been raised regarding how the Arizona Water Banking Authority (AWBA) will fund its Indian firming obligations while meeting CAP M&I priority firming goals.  The AWBA and CAP staffs have developed a preliminary concept that addresses both AWBA firming purposes; using existing and future sources of funding and credits, without requiring legislative changes.  The general concept operates in two parts.  First, the AWBA will reserve current and future Withdrawal Fee credits for Indian firming purposes.  Second, CAWCD will commit to using current and future 4-cent revenues as a basis to fund CAP M&I priority firming across all three AMAs.  CAWCD will then coordinate with the AWBA and interested CAP M&I subcontractors to define the optimal approaches to meet the CAP M&I priority firming goals and potentially enhance the reliability of CAP M&I subcontract supplies.

Initial analysis of the concept shows that current and future Withdrawal Fee credits could be sufficient to meet current and projected Indian firming needs.  In addition, the CAP M&I priority firming goals could be met using existing and projected 4-cent funds collected by the Central Arizona Water Conservation District (CAWCD) scheduled to be collected through 2016.  
Background:

The AWBA, acting as the agent for the State of Arizona, has a statutory obligation to provide firming for a portion of CAP NIA priority water supplies reallocated to Indian tribes for Indian water rights settlements.  The Arizona Water Settlements Act of 2004 requires the State to firm 23,724 af of CAP NIA priority water provided for Indian water rights settlements for a 100 year period (2008 – 2108).  The State is considering additional Indian firming obligations as part of a potential settlement with the Navajo Nation and Hopi Tribe (the "NAIWR Settlement").   Under the settlement proposal, the State would be obligated to firm an additional 2,500 af of CAP NIA priority water through 2108 and up to 11,000 af of CAP NIA priority water for the period 2108 – 2139.    

The original intent was for the State to provide general fund appropriations to the AWBA to meet the Indian firming obligations.  In 2006, Arizona appropriated $13.5 million as a first step to fund Indian firming.  However, $12.4 million of those funds were subsequently swept by the State due to budget shortfalls.  It is unlikely that general fund appropriations will be available for Indian firming purposes in the near future.  

In the event that general fund appropriations are not available, the AWBA is authorized to use credits funded from Withdrawal Fees for Indian firming purposes.  The AWBA may also use Withdrawal Fee credits for CAP M&I priority firming or water management purposes.  At present, the AWBA has not prioritized the use of Withdrawal Fee credits however, for reporting purposes has shown those credits being utilized for both CAP M&I and Indian firming purposes.

In addition, the AWBA has established goals to firm CAP M&I priority water supplies in each of the three AMAs served by CAWCD.  While those goals are not a statutory obligation, the AWBA has relied on funding from the 4-cent tax collected by CAWCD to meet the M&I firming goals.  However, current law requires that when funds are transferred from CAWCD to the AWBA for CAP M&I priority firming, those funds may only be used for the benefit of the county from which they were collected.  This geographic restriction severely limits the ability of the AWBA to meet firming goals of the M&I subcontracts in the Pima and Pinal counties using only the 4-cent tax.  
Discussion:

The preliminary concept identifies a method for the AWBA to meet the Indian firming obligations and to meet the CAP M&I priority firming goals.  By reserving current and future Withdrawal Fee credits for Indian firming purposes, the AWBA can meet its statutory obligations pursuant to current and proposed Indian water rights settlements.  These settlements provide substantial benefits to CAWCD and its customers in the form of water supply security and certainty.  
In addition, the preliminary concept identifies a potential means to resolve the most significant obstacle restricting the AWBA's progress on meeting the CAP M&I priority firming goals, particularly in the Tucson AMA.  The obstacle is the geographic restriction on how the AWBA may use the 4-cent funds conveyed from CAWCD for CAP M&I priority firming.  CAWCD has much greater flexibility on using the 4-cents funds as a basis for CAP M&I priority firming than the AWBA.  The concept anticipates that current and future credits stored for CAP M&I priority firming will reside at the AWBA.    
This preliminary concept does not address whether there is sufficient excess CAP water available to meet the Indian firming and CAP M&I priority firming storage goals.  Current projections show sufficient excess supplies are available in the current Access to Excess AWBA/CAGRD Replenishment Reserve/Federal pool to include Indian firming needs.  However, to address CAP M&I priority firming storage needs, the Access to Excess policy, set for review in 2013 for 2014 deliveries, may require revision.  Further, if projections show that the excess CAP supply is not sufficient for traditional water banking to meet these goals, CAWCD may need to consider alternative means to address CAP M&I priority firming goals.  Alternatives could include the acquisition of alternative water supplies, fallowing/forbearance agreements, and the acquisition of existing storage credits.  Alternative approaches could result in enhanced reliability of CAP M&I subcontracts.
There are two additional issues that arise from the preliminary concept.  First, are there ways to ensure that Withdrawal Fee funds remain available for Indian firming purposes?  A concept under consideration is to include the commitment of Withdrawal Fee funds as part of proposed settlement legislation.  Second, what form of agreement or commitment between AWBA and CAWCD would to be made regarding the use of 4-cent funds as the basis for funding CAP M&I priority firming?  One approach could be to amend the existing IGA between the AWBA and CAWCD.
In conclusion, the preliminary concept outlined above could address the AWBA's Indian firming obligations and CAP M&I priority firming goals using existing and future available resources.  Additional efforts are ongoing to refine the concept and address how the AWBA and CAWCD move forward on this issue.  
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