DRAFT 2/17/09

AGREEMENT BETWEEN

THE ARIZONA WATER BANKING AUTHORITY

AND THE CITY OF TUCSON PROVIDING FOR THE 

STORAGE OF CENTRAL ARIZONA PROJECT WATER AT

THE CENTRAL AVRA VALLEY STORAGE AND RECOVERY PROJECT AND THE SOUTHERN AVRA VALLEY STORAGE AND RECOVERY PROJECT 
1.
Preamble
The Parties to this Agreement made and entered into this ______ day of ______________,  2009, are the ARIZONA WATER BANKING AUTHORITY (the "Authority"), and the CITY OF TUCSON, TUCSON WATER (“Tucson”).

2.
Explanatory Recitals
WITNESSETH, THAT:

2.1.
WHEREAS, the Colorado River Basin Project Act of 1968 (82 Stat. 885) provides, among other things, that for the purposes of furnishing irrigation and municipal and industrial water supplies to water deficient areas of Arizona and western New Mexico through direct diversion or exchange of water, control of floods, conservation and development of fish and wildlife resources, enhancement of recreation opportunities, and for other purposes, the Secretary shall construct, operate, and maintain the Central Arizona Project, hereinafter referred to as the "Project"; and

2.2.
WHEREAS, the Arizona Legislature has declared that it is the public policy of the State of Arizona to use the Project to deliver Colorado River water that would otherwise be unused in Arizona for purposes specified in A.R.S. § 45-2401; and 

2.3.
WHEREAS, the Arizona Legislature has created the Authority to implement this policy and has specifically authorized the Authority, in A.R.S. § 45-2423(B)(3), to execute agreements with the Central Arizona Water Conservation District (“CAWCD”) to obtain water for storage at permitted facilities; and

2.4.
WHEREAS, CAWCD and the Authority, have entered into an agreement for the delivery of excess CAP water (Excess Water Contract) providing for the purchase and delivery of Excess Water to the Authority for water storage; and

2.5.
WHEREAS, Tucson has agreed to store Authority Water on behalf of the Authority at the Central Avra Valley Storage and Recovery Project and the Southern Avra Valley Storage and Recovery Project;
NOW, THEREFORE, in consideration of the mutual and dependent covenants herein contained, it is agreed as follows:

3.
Definitions
3.1.
"Authority Water" shall mean Excess Water made available by CAWCD to the Authority for Water Storage, which water would not otherwise have been used within Arizona.

3.2.
“CAVSARP” shall mean the Underground Storage Facility operated by Tucson pursuant to Underground Storage Facility Permit, No. 71-578806, and any amendments thereafter, and located in Section 31, Township 13 South, Range 11 East and Sections 5, 6 and 8, Township 14 South, Range 11 East, GSRB&M.

3.3.
“SAVSARP” shall mean the Underground Storage Facility operated by Tucson pursuant to Underground Storage Facility Permit, No. 71-211276, and any amendments thereafter, and located in Sections 22, 27, 28, 29, 32, 33 and 34, Township 14 South, Range 11 East, GSRB&M.

3.4.
“Clearwater” shall refer to either or both of “CAVSARP” and “SAVSARP”.

3.5.
"Excess Water" shall mean Project water which, in any year, is available for delivery and has not been scheduled for delivery pursuant to a contract with the United States or a subcontract with the United States and CAWCD providing for Project Water service for a period of 50 years or more.

3.6.
“Party or Parties” shall mean either one or, in the plural, both of the parties to this Agreement.

3.7.
“CAVSARP Point(s) of Delivery” shall mean the point(s) at which Authority Water is diverted into the CAVSARP basins for the Authority and measured at the flow meter(s) represented on the attached Appendix A.

3.8.
“SAVSARP Point(s) of Delivery” shall mean the point at which Authority Water is diverted into the SAVSARP basins for the Authority and measured at the flow meter(s) represented on the attached Appendix B.
3.9.
“Clearwater Point(s) of Delivery” shall mean the points at which Authority Water is diverted from the Project canal for delivery to Clearwater.
3.10
Terms defined in A.R.S. § 45-802.01 shall have the meanings ascribed to them therein.  The first letters of such terms are also capitalized herein.

3.11.
“Effective Date” shall mean the date that the Parties enter into this Agreement.

4.
Scope of Services
This Agreement is limited to: (i) Tucson taking delivery of Authority Water at the Clearwater Point(s) of Delivery; (ii) Tucson transporting the Authority Water to Clearwater; and (iii) storage of Authority Water by Tucson at Clearwater for the benefit of the Authority.
5.
Term
5.1.
This Agreement shall terminate on December 31, 2027 unless the Parties agree in writing to extend the term or unless it is sooner terminated or canceled in accordance with Subarticle 11.4 or Articles 16, 21, 28 and 29 hereof.
5.2.
Notwithstanding the conditions of 5.1, the parties may conduct interim reviews of this Agreement every five (5) years from the Effective Date of this Agreement to respond to changing circumstances.
6. Authorized Representatives
Within thirty (30) days after execution of this Agreement, each Party shall designate in writing to the other Party an authorized representative and an alternate to administer, on behalf of the designating Party, the provisions of Article 8.  Written notice of a change of an AR or alternate shall be provided within thirty (30) days of such change.  The alternate shall act only in the absence of the authorized representatives.  Neither the authorized representatives nor the alternates shall have authority to amend this Agreement.  Agreements of the authorized representatives or alternates pursuant to this Agreement shall be in writing, signed by them and be binding upon the Parties.

7.
Conditions Relating to Storage
The storage of water under this Agreement is conditioned on the following:

7.1.
All storage of Authority Water shall be consistent with Arizona water law and with federal law applicable to the Projects.

7.2. Authority Water made available pursuant to this Agreement shall be stored by Tucson only at Clearwater.  Tucson shall be responsible for all expenses and administrative requirements, including filing annual reports with the Arizona Department of Water Resources (“ADWR”), associated with maintaining the CAVSARP and SAVSARP permits.  Tucson’s storage of Authority Water at Clearwater shall at all times comply with Underground Storage Facility Permits, No. 71-578806 and No. 71-211276.  If either of the Underground Storage Facility Permits, No. 71-578806 or No. 71-211276, are canceled or expire for any reason, the Authority may discontinue deliveries of Authority Water to that facility.
7.3. The AWBA has been issued water storage permits from ADWR for CAVSARP, permit number 73-578806.0201, and SAVSARP, permit number 73-211276.0200, authorizing the AWBA to store water at the two facilities.  The AWBA shall be responsible for all fees, annual reports, and compliance requirements associated with its water storage permits.
8.
Procedure for Scheduling Authority Water
8.1
On or before September 1 of each year, Tucson shall submit to the Authority in writing the amount of capacity available to the Authority at Clearwater during each month of the following year.  

8.2
On or before November 15 of each year, the Authority shall submit in writing to Tucson a proposed schedule indicating the amount of Authority Water desired by the Authority to be stored at Clearwater during each month of the following year.

8.3.
On or before December 15 of each year, Tucson shall return to the Authority Upon final approval by Tucson and by the Authority, the schedule, as adjusted by and acceptable to Tucson, for the following year.  Such schedule shall constitute the maximum amount of Authority Water to be stored at Clearwater during each month of that year, subject to modification pursuant to Subarticle 8.4.
8.4.
The Authority may increase or decrease its monthly schedule. upon written approval by Tucson.  Unless otherwise agreed by the Parties, the Authority shall submit proposed modifications to its schedule to Tucson not less than 15 days before the desired change is to become effective. Tucson shall accept the Authority’s timely request to decrease its schedule, and shall revise the schedule to reflect the decrease.  Tucson will review the Authority’s timely request to increase its schedule, and Tucson will make any necessary adjustment to that request.  Tucson will notify the Authority in writing of Tucson’s action concerning the Authority’s request to increase its schedule within 10 days of receipt of such request.  Unless otherwise agreed by the Parties, the Authority shall submit proposed modifications to its schedule to Tucson not less than 15 days before the desired change is to become effective. The schedule shall be revised to reflect changes made pursuant to this paragraph.
8.5.
The Authority shall authorize Tucson to order Authority Water for delivery to the Clearwater Point(s) of Delivery directly from CAWCD in accordance with CAWCD water ordering procedures and limits to be established by the authorized representatives.  Authority Water ordered by Tucson shall not exceed the amounts provided for in the monthly schedule or in the then-current plan of operation of the Authority, unless expressly approved by the Authority.

8.6.
Except as otherwise provided in this Agreement, Tucson shall store at Clearwater all Authority Water scheduled for storage in accordance with this Article 8.

9.
Clearwater Operations
9.1.
Tucson as the operator of Clearwater shall have the sole discretion in determining whether a curtailment or stoppage of water flows to Clearwater is made necessary by circumstances existing at any time, and shall assume no liability to the Authority for such curtailment or stoppage.

9.2.
Tucson shall retain sole responsibility and authority for decisions, relating to the Clearwater operating and maintenance practices, including maintenance scheduling and the selection of periods when maintenance will be done.

9.3.
Whenever practicable, Tucson shall inform the Authority ninety (90) days in advance of any matter which may substantially affect Clearwater or the rights of the Authority and of any actions to be taken by Tucson related thereto.
10.
Clearwater Rates  

10.1
The water storage fee for any water stored by Tucson on behalf of the Authority in 2009 and 2010 is $14.30 for each acre-foot of water delivered to the Clearwater Point(s) of Delivery.

10.2
For each subsequent year the rate specified in Subarticle 10.1 shall increase by 3%.

10.3
If mutually agreed to by both Parties, the water storage fee may otherwise be adjusted in response to changing storage conditions, unforeseen operational cost changes at Clearwater, or any other relevant regional factors or influences which would justify such fee adjustment.

11.
Billing and Payment



11.1.
Bills for water storage at Clearwater shall be submitted by Tucson to the Authority on or before the thirtieth (30th) day of each month (or if such day is not a business day, on the next succeeding business day) immediately following the month during which the Authority has incurred charges for such services. Such bills may include adjustments or corrections to bills previously submitted by Tucson to the Authority.

11.2.
Payment by the Authority to Tucson shall be made in good funds on or before the thirtieth (30th) day following the billing date.  Bills that are not paid by this date shall be delinquent and thereafter accrue an interest charge at the rate of interest charged on City of Tucson invoices.  This rate is currently 10% per annum, but is subject to change based upon review by the City of Tucson Finance Department.

11.3.
In the event any portion of any bill is disputed, the disputed amount shall be paid when due, but may be accompanied by a written statement indicating the basis for any dispute. If the dispute is found to be valid, the Authority shall be refunded any overpayment plus interest, accrued at the rate set forth in Subarticle 11.2, prorated by days from the date payment was credited to the Authority to the date the refund check is mailed.

11.4.
In the event any delinquent amount is not paid by the Authority within thirty (30) days after receipt by the Authority of written notice from Tucson of the delinquency, Tucson shall have the right, without liability of any kind, to refuse to store Authority Water so long as the said amount remains unpaid, and may terminate this Agreement.  Nothing herein shall limit the rights of Tucson to use any other available legal remedy to effect collection of said amounts.

12.
CAVSARP Water Measurement and Accounting
12.1.
Tucson will provide daily water accounting of Authority Water stored at CAVSARP.  Such water accounting shall be retained by Tucson for at least three (3) years and be made available for the Authority’s inspection upon request.

12.2.
Tucson shall prepare a monthly water accounting report based on the daily water accounting provided under Subarticle 12.1.  Such water accounting report may be combined with other reports provided by Tucson to the Authority and shall include Authority Water delivered to the CAVSARP Point(s) of Delivery and Authority Water stored at CAVSARP during that month.

12.3.
Tucson shall base its accounting for water delivered on:

12.3.1.
actual measurements;

12.3.2.
methods required by Underground Storage Facility Permit  No. 71-578806; and/or

12.3.3.
generally accepted accounting and engineering practices.

12.4.
Tucson shall determine evaporation losses representative of the conditions at or near the CAVSARP using the method indicated in Underground Storage Facility Permit No. 71-578806, or using actual measurement, when available.  Any other losses in the CAVSARP shall be calculated using generally accepted engineering practices.

13.
SAVSARP Water Measurement and Accounting
13.1.
Tucson will provide daily water accounting of Authority Water stored at the SAVSARP.  Such water accounting shall be retained by Tucson for at least three (3) years and be made available for the Authority’s inspection upon request.

13.2.
Tucson shall prepare a monthly water accounting report based on the daily water accounting provided under Subarticle 13.1.  Such water accounting report may be combined with other reports provided by Tucson to the Authority and shall include Authority Water delivered to the Point(s) of Delivery and Authority Water stored at the SAVSARP during that month.

13.3.
Tucson shall base its accounting for water delivered on:

13.3.1.
actual measurements;

13.3.2.
methods required by Underground Storage Facility Permit No. 71-211276; and/or

13.3.3.
generally accepted accounting and engineering practices.

13.4.
Tucson shall determine evaporation losses representative of the conditions at or near the SAVSARP using the method indicated in Underground Storage Facility Permit No. 71-211276, or using actual measurement, when available.  Any other losses in the SAVSARP shall be calculated using generally accepted engineering practices.
14.
Clearwater Water Losses


14.1.
The Authority shall not be responsible to pay CAWCD for any Authority Water that is lost or unaccounted for between the Clearwater Point(s) of Delivery and the point(s) at which the water enters the Clearwater that exceeds five (5) percent of the Authority Water delivered to the Clearwater Point(s) of Delivery.  Tucson shall be solely responsible to pay CAWCD for any Authority Water that is lost or unaccounted for between the Clearwater Point(s) of Delivery and the point(s) at which the water enters the Clearwater that exceeds five (5) percent of the Authority Water delivered to the Clearwater Point(s) of Delivery.


14.2.
Water delivered to Clearwater for storage but which exits the facility, other than by infiltration and evaporation, will be calculated using generally accepted engineering practices and water-level readings from the gauges in the basins.  Water losses determined pursuant to this Subarticle 14.2 shall be apportioned by Tucson among the Authority and other entities storing water at Clearwater based on the amount of water delivered at the Point(s) of Delivery for each entity during the period the loss occurred.

15.
Liability
15.1.
Each party shall assume liability for its own negligence and any damages that result from that negligent action or inaction.

15.2. The obligations set forth in this section shall survive expiration or termination of this Agreement and remain in full force and effect.

16.
Default
In the event of a default by a Party, within thirty (30) days following notice of such default by a non-defaulting Party, the defaulting Party shall remedy such default either by advancing the necessary funds and/or rendering the necessary performance.  Such notice shall specify the existence and nature of the default.  If such default is not remedied within the time specified, the non-defaulting Party may terminate this Agreement effective 24 hours following written notice, without prejudice to its rights and remedies established pursuant to this Agreement.

17.
Interruptions or Curtailments in Delivery
Storage of Authority Water shall be in accordance with Authority requests as set forth in Article 8 of this Agreement, and shall be subject to availability of Authority Water at the Clearwater Point(s) of Delivery.

18.
Uncontrollable Forces
Neither Party shall be considered to be in default in the performance of any of its obligations hereunder when a failure of performance shall be due to uncontrollable forces.   The term “uncontrollable forces” shall mean any cause beyond the control of the Party unable to perform such obligation, including, but not limited to, failure of or threat of failure of facilities, flood, earthquake, storm, fire, lightning and other natural catastrophes, epidemic, war, riot, civil disturbance or disobedience, strike, labor dispute, labor or material shortage, sabotage, government priorities and restraint by court order or public authority, and action or non-action by, or failure to obtain the necessary authorizations or approvals from, any governmental agency or authority, which by exercise of due diligence such Party could not reasonably have been expected to avoid and which by exercise of due diligence it shall be unable to overcome.  Nothing contained herein shall be construed to require either Party to settle any strike or labor dispute in which it is involved.

19.
Resolution of Disputes
19.1.
A Party having a dispute under this Agreement that cannot be resolved by the Parties, may submit the dispute to arbitration.  Arbitration shall be subject to the following provisions:

19.1.1.
Arbitration shall be binding only upon the consent of the Parties.

19.1.2.
A Party wishing to submit a dispute to arbitration shall provide thirty (30) days written notice to the other Party of its intent to pursue arbitration and shall name one arbitrator at that time.  Within fifteen (15) days of receiving this notice, the other Party to the dispute shall name one arbitrator and give written notice to the other Party of its selection.  The two selected arbitrators shall, within five (5) days of selection of the second arbitrator, jointly select a third arbitrator.

19.1.3.
Within thirty (30) days from the selection of the third arbitrator, the arbitrators shall hold a hearing.  Within thirty (30) days from the conclusion of the hearing the arbitrators shall render a decision on the dispute.

19.1.4.
Arbitration shall be subject to the Arizona Arbitration Act, Arizona Revised Statutes, Title 12, Chapter 9, Article 1.  In the event of a conflict between this Agreement and the Act, the provisions of this Agreement shall prevail.

19.2.
A Party that is dissatisfied with the results of non-binding arbitration may pursue any other legal or equitable remedy not expressly provided for in this Article 19 and available to resolve the dispute.

20.
Action Pending Resolution of Disputes
Pending the resolution of a dispute pursuant to Article 19, each Party shall proceed, to the extent legally permissible, in a manner consistent with this Agreement, and shall make payments required in accordance with the applicable provisions of this Agreement.  Amounts paid by a Party pursuant to this Article 20 during the pendency of such dispute shall be subject to refund and adjustment upon a final resolution of any dispute involving an amount due. Upon such final resolution, the owed amounts shall be remitted with interest in accordance with the remittance procedures/arrangements contained in Article 11.
21.
Termination of Agreement
This Agreement may be terminated under the following circumstances:

21.1.
If the Excess Water Contract between the Authority and CAWCD is terminated, the Authority may terminate this Agreement, which termination shall be effective fifteen (15) days after mailing written notice of termination to Tucson; or

21.2.
If the Authority determines in its sole discretion that Tucson is operating Clearwater in a manner which is likely to jeopardize the ability of the Authority to earn Long Term Storage Credits, as defined in A.R.S. 45-802.01(11), for Authority Water delivered to Clearwater for the benefit of the Authority, the Authority may terminate this Agreement, which termination shall be effective ten (10) days after mailing written notice of termination to Tucson; or

21.3
Upon 180 days written notice by either party; or

21.4.
In the manner and for any reason otherwise provided herein.

22.
Compliance with Laws
Tucson, in carrying out this Agreement, shall comply with all applicable laws and regulations of the United States and the State of Arizona, and shall obtain all required permits or licenses from the appropriate federal, state, and local authorities.

23.
Books, Records, and Reports
Tucson shall establish and maintain accounts and other books and records pertaining to administration of the terms and conditions of this Agreement.  Reports shall be furnished to the Authority in such form and on such date or dates as the Authority may reasonably require.  Subject to applicable federal and state laws and regulations, each Party to this Agreement shall have the right during office hours to examine and make copies of the other Party's books and records relating to matters covered by this Agreement. 

24.
Notices
Any notice, demand, or request authorized or required by this Agreement shall be in writing and shall be deemed to have been duly given if mailed, first class postage prepaid, or delivered to the Parties at the following addresses:

If to the Authority:

Manager

Arizona Water Banking Authority

3550 N. Central Avenue
Phoenix, Arizona  85012
  If to Tucson:
Director

Tucson Water

PO Box 27210

Tucson, AZ 85726-7210

The designation of the address or addressee for the giving of notice may be changed by notice given as provided in this Article 24.
25.
Assignments Limited -- Successors and Assigns Obligated
The provisions of this Agreement shall apply to and bind the successors and assigns of the Parties hereto, but no assignment or transfer of this Agreement or any interest therein shall be valid unless and until approved in writing by the non-assigning Party.

26.
No Third Party Beneficiaries
This Agreement is solely for the benefit of the Parties, and does not create nor shall it be construed to create rights in any third party unless expressly provided herein.  No third party may enforce the terms and conditions of this Agreement.

27.
Waiver
The waiver by either Party of any breach of any term, covenant or condition herein contained shall not be deemed a waiver of any other term, covenant or condition, or any subsequent breach of the same or any other term, covenant or condition herein contained.

28.
Cancellation
This Agreement is subject to cancellation in accordance with the provisions of A.R.S. § 38-511.

29.
Consistency With Other Agreements
This Agreement is intended to be consistent with the Excess Water Contract between the Authority and CAWCD.  Upon agreement by the Parties this Agreement may be amended or supplemented to conform to an amended or supplemented Excess Water Contract; provided, if the Parties cannot agree within 90 days after written notice from either Party to the other Party to amend or supplement this Agreement pursuant to this Article, either Party may terminate this Agreement.

30.
Entire Agreement
The terms, covenants and conditions of this Agreement constitute the entire agreement between the Parties relative to the storage of Authority Water for the Authority by Tucson at the Clearwater, and no understandings or obligations not herein expressly set forth shall be binding upon them.  This Agreement may not be modified or amended in any manner unless in writing and signed by the Parties.
31.
Equal Opportunity and Non-Discrimination 
The parties shall comply with Chapter 9, Title 41, Arizona Revised Statutes, Arizona Executive Orders 75-5 and 99-4 and any other federal or state laws relating to equal opportunity and non-discrimination, including the Americans with Disabilities Act.
IN WITNESS WHEREOF, the Parties hereto have executed this Agreement effective the day and year first above-written.

                                    ARIZONA WATER BANKING AUTHORITY

Attest:_________________________
    By:________________________________
Secretary


     

Chairman

 CITY OF TUCSON 
Attest:                                          __   
    By:________________________________
Title:                                          __       
    Title:_______________________________
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