Discussion Paper 

Amending the Agreement to Firm Future Supplies
Background

In January 1998, the AWBA adopted a motion that identified 420,000 AF of credits as a reasonable number of long-term storage credits to be reserved to firm the Colorado River supplies of the 4th priority domestic user outside the CAP service area.  This action was required by statute. The analysis used to arrive at the number was a probability-based analysis that used the probability of a shortage occurring over the next 100 years to determine the quantity of long-term storage credits required to firm the 4th priority supplies. The analysis used a computer model to simulate various scenarios of future River operations. The same method was used to develop the AMA firming goals with one minor modification.  In developing the AMA goals the potential future use of groundwater was included while for the River communities groundwater was not available.

Pursuant to statute, appropriations from the State’s General Fund could be used to develop these credits.  In addition to using appropriations from the State’s General Fund to develop these credits, those appropriations can also be used to firm CAWCD’s municipal and industrial subcontractors supplies, to implement the settlement of Indian water rights claims and meeting water management goals.  Statute also required that credits developed with these appropriations be replaced if they were used to firm non-Indian supplies.  The reasons replacement was required were first, it would generate additional credits benefiting all the uses identified in the statute for this account while reducing the burden on the State’s General Fund, and second, it ensures that those receiving firming benefits from the AWBA pay for those benefits.
As the State put more and more effort into settling Indian claims, while at the same time eliminating the AWBA’s appropriations from the General Fund, the communities along the River became concerned that a major portion of the credits that had been developed with these appropriations would be dedicated to the settlement of Indian claims leaving only a small amount of credits available to firm their supplies. In response to these concerns, in March 2002, the AWBA passed Resolution 2002-1.  This Resolution gave the 4th priority users of Colorado River water outside the CAP service area a priority for the use of credits developed with appropriations from the General Fund.  At the time the Resolution was passed, the General Fund account had approximately 396,000 AF.  Recognizing the resolutions could be changed by future AWBA members, the Mohave County Water Authority (MCWA) requested the AWBA enter into a contract for their portion of the 420,000 AF reserved for the River communities.
In February 2005, the AWBA entered into the Agreement To Firm Future Supplies (Agreement to Firm) with the MCWA.  This agreement provides certainty for MCWA and its members on the quantity of credits that would be available during times of shortage.  Under this agreement, the AWBA agrees to transfer credit to the MCWA and the MCWA agrees to reimburse the AWBA for the credits that are transferred.  In July 2005, the two exhibits that accompany the agreement were made effective.   Exhibit A identified the amount of long-term storage credits that would be available to the MCWA and its members based on a prorata share of the 396,000 AF.  Based on the total 420,000 AF reserved, the MCWA share was approximately 244,000 AF; however, based on the available 396,000 AF the MCWA share was approximately 230,000 AF. (Note: The prorata share for the available credits was calculated by first dividing the available credits by the total credits reserved, then multiplying the result by the normal year contract entitlements of the entities participating in the agreement.)   Exhibit B established the percentage for the proration between the available credits and the total credits reserved.  The agreement recognized that these exhibits could be change to reflect changes to the long-term storage credits. 
In 2005, the ADWR Director established the Arizona Shortage Sharing Stakeholder Workgroup.

The Workgroup was tasked to provide the Director with recommendations on Colorado River shortage operation strategies and allocating shortage supplies among CAP and the other 4th priority mainstream users.  In October 2006, the Workgroup provide its recommendations on allocating Colorado River supplies among Arizona users during times of shortage.  Included within those recommendations was a recommendation that the AWBA create a revolving fund for credits that are created through the replacement of the General Fund credits used for firming.
Based on the Workgroup’s recommendations and at the request of the River users in March 2008, the AWBA approved Resolution 2008-1.  In the Resolution, the AWBA agreed to establish a separate account for any replacement credits and that those replacement credits would be available for the benefit of the entity that paid to replace the original credits.  Currently the only entity that has committed to replacing the credits is MCWA pursuant to the Agreement to Firm.
Current Concerns
MWCD has raised concerns similar to the ones they raised over Resolution 2002-1 dealing with the certainty that the replacement credits will be available to them in the future based only on an AWBA resolution.  Based on these concerns MCWA has requested that the AWBA consider amending the Agreement to Firm to provide contractual certainty that the credits they paid to  replace would be available for their future use.  They also suggested several other potential amendments to the Agreement to Firm which would recognize that the parties to the agreement have increased their normal year entitlements.   
Staff Discussion
The Agreement to Firm recognizes that it might be amended in the future to address changes in circumstances.  The amendments envisioned for the Agreement to Firm dealt mainly with modifying the exhibits to the Agreement to Firm to recognize additional available credits, changes in the parties’ entitlements and adding new parties to the agreement.  Amended Exhibits A and B that accomplished these changes were presented to the AWBA Commission in December, 2008 and are attached.
Staff feels that Resolution 2008-1 and not an amendment to the Agreement to Firm is the appropriate way to deal with the issue of the replacement credits. At the time the Resolution was approved, the AWBA had $13.5 million to assist in meeting the states Indian firming obligation. Also, projections of future water supplies available to the AWBA to help meet those obligations were much more optimistic than current projections. The staff believes that it is inappropriate to contractually commit any additional credits for any purpose until it better defines its opportunities to meet those obligations.  The staff believes that Resolution 2008-1 is still the appropriate mechanism to indicate the AWBA position on how to deal with the replacement credits while not limiting the AWBA’s ability to manage future changes and its current obligations.
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