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Welcome/Opening Remarks
Chairman Herb Guenther welcomed the attendees.  All members of the Authority were present except for Tom Buschatzke and ex-officio members, Senator Robert Burns and Representative Kirk Adams.  He welcomed Lisa Atkins as the new Commission member who replaces Gayle Burns as the Central Arizona Water Conservation District (CAWCD) Board member designated by Susan Bitter Smith, President of the CAWCD Board of Directors.  Chairman Guenther noted that staff and the Commission appreciated Ms. Burns’ contributions to the AWBA and also looked forward to working with Ms. Atkins.  Chairman Guenther also commented that Senator Robert Burns and Representative Kirk Adams were the newly elected President and Speaker of the House of Representatives, respectively, and that they would be contacted to confirm if they will be designating others to represent them as the AWBA’s ex-officio members.

Chairman Guenther informed the Authority that negotiations on the fiscal year (FY) Legislative 2010 budget were ongoing, but that under the draft proposed budget, Arizona Department of Water Resources (ADWR) would experience a 60 percent cut to its base general fund appropriation.  This is much higher compared with other state agencies whose reductions have averaged 20 percent.

Approval of Minutes of December 10, 2008 and January 7, 2009 Meetings

The Authority approved the minutes of the December 10, 2008 and January 7, 2009 meetings.

Staff Activities

Virginia O’Connell provided an overview of AWBA water deliveries for calendar year 2008.  Deliveries were nearly 217,000 acre-feet and did not include storage for interstate purposes.  Water deliveries for 2009 are on track.  Ms. O’Connell also reviewed the recovery schedule for developing Intentionally Created Unused Apportionment (ICUA) for the Metropolitan Water District of Southern California (Metropolitan).  In 2008, CAWCD recovered and exchanged 27,442 and 1,000 acre-feet of long-term storage credits (credits), respectively, for a total of 28,442 acre-feet. After ADWR reviews the annual water use reports, which were due March 31, 2009, ADWR will notify AWBA verifying the amount of credits recovered and/or exchanged. The AWBA will then certify the amount of ICUA created in 2008.  For 2009, CAWCD plans to recover 30,000 acre-feet of credits. Recovery through February is ahead of schedule.

Kim Mitchell updated the Authority on legislative transfers under Senate Bill 1001. The Legislature will transfer an additional $12.6 million from the Arizona Water Banking Fund (AWB Fund) for FY 2009.  Of that amount, $9.2 has already been transferred to the general fund, $387,300 is pending, and the remaining $3 million will be appropriated to ADWR as needed.  Ms. Mitchell noted that total legislative fund transfers for FY 2009 were $25 million, with $14.7 going to the general fund and $9.9 million going to ADWR. 

Ms. Mitchell informed the Authority that staff had been responding to numerous informational requests from the Joint Legislative Budget Committee (JLBC) staff concerning funds available in the AWB Fund.  Detailed information was provided on estimated revenues, expenditures, and transfers through FY 2010 to resolve issues on available fund balances.  Ms. Mitchell noted that she also had in depth conversations with Kathi Knox and Tony De Marco (legislative analysts) concerning budget transfers, the AWBA’s obligations, and funding sources used to meet those obligations.

Ms. Mitchell reviewed a spreadsheet that identified monthly activity in the AWB Fund subaccounts and the estimated ending balances for FY 2009.  She noted the legislative transfer was from the Nevada subaccount since it was the only account with sufficient funds to cover the transfer amount.  Approximately $4.1 million will subsequently be replaced through internal fund transfers from the withdrawal fee subaccounts so that impacts to the Nevada subaccount are minimized.  This will leave the withdrawal fee subaccounts at or near zero with the exception of the Tucson AMA subaccount, where $670,000 will be retained to develop Indian firming credits needed to meet the State’s Indian firming obligation to the Secretary of the Interior (Interior).  The Indian firming subaccount will have a zero ending balance and the Nevada subaccount will have a remaining balance of approximately $5.6 million, which includes expenditures of approximately $5.2 million for water purchases.  Chairman Guenther clarified that the funds in the Nevada subaccount are from the $100 million that Nevada had provided to Arizona as insurance for meeting its contract obligation.  About $20 million had been remaining before the sweep occurred.  Tim Henley pointed out that the administrative subaccount is based on interest from other funds and that it had enough funds to meet roughly one year of administrative costs.  This account will not build up over time, as is normally the case, because there is no money left in those other funds.

Ms. Mitchell noted that the legislative amendment the AWBA has been pursuing, which would allow the AWBA to participate in pools created by CAWCD, is still on hold.  Chairman Guenther has been registered as the AWBA’s Designated Public Lobbyist for the legislation because his position as Chairman is a statutory appointment.  The three appointed Commission members are exempt from registration and are free to lobby on behalf of AWBA issues.  Ms. Mitchell commented that Gregg Houtz and she have both been registered as Authorized Public Lobbyists, subordinate to the Designated Public Lobbyist.  

In December, the Authority approved the renewal of two agreements.  Ms. Mitchell noted that both of these agreements, the intergovernmental agreement (IGA) between ADWR, AWBA, and CAWCD and the Water Storage Agreement between the AWBA and the Gila River Indian Irrigation and Drainage District (GRIIDD), have been fully executed.

Ms. Mitchell commented that staff had attended several meetings since December. There were two meetings with the Southern Nevada Water Authority (SNWA) to discuss recovery coordination and modifications to the interstate agreement.  There was a meeting with Steve Wene and Tom Griffin, who represent the Mohave County Water Authority (MCWA), to discuss proposed amendments to the Agreement to Firm Future Supplies (Agreement to Firm).  With regard to the proposed AWBA legislation, staff met with Senator Nelson, Chairman of the Natural Resources, Infrastructure and Public Debt Committee, to provide greater detail on the AWBA’s draft legislation.  Senator Nelson had agreed to sponsor the proposed legislation.  Dr. John Ward, an economist with a government research group from Adelaide, Australia met with staff to discuss the fundamental principles of the AWBA, problems encountered and successes.  Staff also attended CAWCD’s Access to Excess meeting in February.  Another stakeholder workshop was scheduled for 1 p.m. after today’s AWBA meeting.  Lastly, staff met with Tim Pierson (legal counsel for the Gila River Indian Community (the Community) and Gene Franzoy (Consultant for the Community) to discuss the draft IGA between the AWBA and the Community for replenishment.  

John Mawhinney stated for the record that he did not want to wait until January next year to update the Legislature on AWBA activities.  

Amended 2009 Plan of Operation

Kim Mitchell briefed the Authority on proposed changes to the 2009 Plan of Operation (Plan), which included additional water supplies and a change in class of a portion of the deliveries originally scheduled.  She stated that Tucson Water had turned back 42,000 acre-feet of CAP subcontract water for remarket.  Of that amount 15,124 acre-feet had been made available to the AWBA, which has been scheduled for the CAVSARP facility in Tucson.  In addition, a total of 25,000 acre-feet of deliveries to the Pinal AMA have been reclassified as interstate deliveries since withdrawal fees are no longer available.   Expenditures from the Nevada subaccount will be approximately $5.2 million.  Since the AWBA reclassified these deliveries as interstate, which has a higher rate than incentive priced water, CAWCD was also able to recover costs associated with Tucson Water’s subcontract water, thus allowing for the delivery of incentive priced water to the CAVSARP facility. Furthermore, of the 5,000 acre-feet of deliveries that had been scheduled for the Pinal AMA portion of the GRIIDD Groundwater Savings Facility (GSF), 4,000 acre-feet were shifted to the Phoenix AMA portion of the GSF and the remaining 1,000 acre-feet is anticipated to be delivered for the purpose of establishing the Southside Replenishment Bank.  This is the statutory minimum that must be delivered until the 15,000 acre-feet maximum has been met.  The AWBA is limited to utilizing withdrawal fees for this purpose.  All deliveries to the Phoenix AMA will be paid utilizing Maricopa ad valorem tax funds, thus storage that had been intended for meeting the State’s Indian firming requirements was shifted to M&I firming. 

Mr. Mawhinney requested that staff provide a visual comparison that illustrates the net effect of the legislative sweeps on AWBA operations.  Brian Betcher (Maricopa-Stanfield IDD) suggested that the visuals include the withdrawal fees that were submitted to ADWR by the irrigation districts and other groundwater users in association with ADWR’s Annual Reports and to show how the outcome of those funds will impact the future.  Gary Gin (City of Phoenix) commented that he would have preferred prior discussion regarding the additional supplies because he would have suggested a more equal distribution of the water so all AMAs could benefit.  Ms. Mitchell clarified that when the AWBA receives additional water, it is the Commission that decides where that water will be delivered.  There are different dynamics and limiting factors that must be considered.  In this instance, there were two main factors.  First, there was capacity available in Tucson because it was where the water had originated and funding was also available.  While funding is available in Phoenix, capacity is limited. Second, storage in Tucson would move that AMA closer to the firming goal, which is behind in comparison with the other AMAs.

Ms. Atkins made a motion to adopt the Amended 2009 Plan with minor editorial changes.  Mr. Mawhinney provided the second to that motion.  The motion carried.

Interstate Water Banking

Ms. Mitchell noted that at the last meeting in January, the Commission agreed to toll the performance dates of the Amended Agreement for Interstate Water Banking for 90 days, while formal changes to the agreement were considered.  The only performance date was the January 10th date requiring Nevada to make a payment of $23 million to the Operating account.  Nevada had asked for flexibility in making the payment for fiscal reasons and because the AWBA had not included interstate deliveries in its 2009 Plan of Operation.  Ms. Mitchell briefed the Authority on the subsequent Second Amended Agreement for Interstate Water Banking (Second Amended Agreement) and stated that both the SNWA and the Colorado River Commission of Nevada (CRCN) had approved the agreement at their Board meetings on March 19th and March 31st, respectively.  Jennifer Crandell (Senior Deputy Attorney General, Nevada) confirmed passage of the Second Amended Agreement and noted that it had been mailed via overnight delivery.

Ms. George stated she had concerns with Section 5.2 because it did not specify who the authorized representative (AR) is, and more importantly, because it refers to main sections when identifying the provisions that may be changed by the AR rather than the specific subsections, leaving the impression that other subsections could be amended.  For example, the intent of the amendment was to change how payments are received, not what payments are due and the price that SNWA will pay.  Ms. Mitchell commented that the AR was not identified so that provisions of the Second Amended Agreement that are routine in nature could be accomplished by someone other than the Chairman. It would allow the AR to respond quickly when additional supplies become available.  Mr. Henley suggested defining the duties of any authorized AWBA representative in a resolution and either revising Section 5.2 by referencing the specific subsections, or by omitting Section 5.2 altogether and adding the amendments directly into the subsections.  Ms. Crandell commented that the CRCN Board had been informed that there were no substantive changes to the Second Amended Agreement and that the amounts to be paid remained the same. Tom Maher (SNWA) noted that there were no fiscal impacts associated with SNWA’s payments.  The amendments were meant to add operational flexibility and to update language concerning recovery and ICUA to reflect current conditions.  Mr. Mawhinney inquired if there were operational reasons for the annual recovery amounts and if more could be recovered if needed.  Mr. Henley responded that the recovery volumes were limits placed on SNWA, but that if both parties had the opportunity to do more, the AR would have the ability to allow the changes. Chairman Guenther suggested approving the Second Amended Agreement as is with the understanding that a revised draft be presented at the June meeting, thereby avoiding issues with the 90-day tolling deadline.  Ms. Atkins agreed noting she would prefer specifics on the AR’s responsibilities.  Rich Siegel (Salt River Project) noted that the powers of an AR are typically very limiting. He suggested including a provision that clearly defines what those powers and limitations will be.  He also suggested including definitions for the “Resource” and “Operating” accounts.  Pat Hill (AMWUA) concurred with Mr. Siegel and the Commission’s comments.  Ms. George made a motion to authorize Chairman Guenther to sign the Second Amended Agreement as submitted, recognizing the submittal of a revised draft at the AWBA June meeting that addresses the sections discussed with a resolution that defines the powers of the AR, and to authorize herself, as Vice-Chairman, to attest in Secretary Tom Buschatzke’s absence.  Mr. Mawhinney provided the second to that motion.  The motion carried. 

Ms. Mitchell briefed the Authority on the corresponding draft letter agreement between the AWBA and SNWA.  The letter agreement addresses the SNWA’s request for payment flexibility by allowing a modification to the payment schedule.  It states that since the AWBA has amended its 2009 Plan to include interstate storage, it will be requesting partial payment of the $23 million and will notify SNWA 30 days prior to any delivery and storage of water.  The Authority noted that the reference to Subarticle 2.4. be corrected to Subarticle 2.4.1.  Ms. George made a motion to designate Chairman Guenther to be the AR to sign the letter agreement with the SNWA with the added correction of Subarticle 2.4.1.  Ms. Atkins provided the second to that motion. The motion carried.

Ms. Mitchell also reviewed the first quarter interstate accounting report for 2009, noting that because the interstate deliveries for 2008 did not occur as anticipated the credit balance is currently unchanged at 527,520 acre-feet.  However, based on deliveries in the 2009 Amended Plan, estimated credits will total 533,536 acre-feet by the end of the year, which accounts for 43 percent of the firming goal.  She noted that at past meetings, staff also provided an accounting of the amount of interest that would have accrued on the $100 million had it remained in the account. Because of the legislative transfer from the account, that method is no longer considered appropriate.  Staff will be meeting with the State Treasurer’s Office to develop an accurate accounting of the interest Nevada must pay on the monies it was loaned from the Resource subaccount. Ms. George requested that staff include the lost opportunity for interest accrual on the visuals discussed earlier.  
Mr. Mawhinney pointed out that by sweeping funds that would have been used to purchase and store water for Arizona, it results in more water stored on behalf of Nevada.  Chairman Guenther noted there were two months remaining before a budget is approved and that he would be meeting with members of the Legislature encouraging them to change the method that has been used for transferring funds from ADWR and the AWBA.  Rather than utilizing funds from the AWB Fund to offset ADWR’s budget reductions, he will recommend restoring ADWR’s budget to what would have been a 20 percent reduction from the FY 2008 budget, which is similar to reductions experienced by other state agencies.  However, absent these changes, ADWR would have to rely on funds from the AWB Fund so that ADWR could continue to operate.  Chairman Guenther commented that he may be requesting that the Authority have a second letter agreement with SNWA requesting repayment of a portion of the loan from the $100 million resource subaccount.  Funds that are expected to be remaining in that subaccount after 2009 planned expenditures and current and potential FY 2010 Legislative transfers would not be sufficient to offset ADWR budget reductions.  
Agreements
1. CAVSARP/SAVSARP Water Storage Agreement

Ms. O’Connell noted that the facility rate schedule, which was not available at the December meeting, has been incorporated into the agreement. The rate is the same for both facilities and is $14.30 per acre-foot for 2009-2010 with an annual increase of 3% thereafter. Other changes include: 1) the addition of Section 7.3 that states the AWBA is responsible for complying with its own water storage permits, which is consistent with other AWBA water storage agreements, and 2) revisions to Section 8 that state Tucson Water would accept a decrease in AWBA deliveries, but that approval is needed for any increase in deliveries.  The agreement will be presented to the Tucson City Council on April 21st.  Mr. Mawhinney made a motion to authorize Chairman Guenther to sign the Agreement between the AWBA and the City of Tucson providing for the storage of CAP water at CAVSARP and SAVSARP following approval by the City of Tucson as submitted with minor or editorial changes.  Ms. Atkins provided the second to that motion.  The motion carried.  

2. Intergovernmental Agreement between the AWBA and the Gila River Indian Community

Mr. Henley noted that statute requires the AWBA and the Community to enter into an IGA before water is delivered for replenishment purposes or for establishing the Southside Replenishment Bank.  Provisions in the IGA are parallel to current statutes. Tim Pierson commented that the IGA would be presented before the Community Council in the next few weeks and that he did not foresee problems.  Ms. George made a motion to postpone action on the IGA until the AWBA’s June meeting acknowledging that the Authority approves of the IGA in its current form.  Mr. Mawhinney provided the second to that motion. The motion carried.  

3. Discussion of Amending the Agreement to Firm Future Supplies

Ms. George recused herself from the discussions due to a conflict of interest. Ms. Mitchell noted that when the Agreement to Firm was first executed, it was intended that Exhibits A & B to the agreement could be amended over time to include additional supplies to be firmed.  The MCWA has requested that the agreement be amended to include a portion of the Cibola and Kingman entitlements that it has since acquired, but also requested other amendments.  Ms. Mitchell read a statement from Mr. Buschatzke (handout provided) on his position, which suggested staff and MCWA amend the Agreement to Firm to create the certainty MCWA seeks and the flexibility the AWBA needs.

Mr. Wene addressed the Authority stating that in addition to amending the Exhibits, MCWA was requesting that the Agreement to Firm be amended by implementing Resolution 2008-1 of the AWBA (Resolution). He noted that unlike the AMAs, there is only one source of water available to the Colorado River communities.  During shortages these communities would need assurances that they will not have to turn off their taps, which can only be provided through a contract because resolutions are not binding.  They would be hesitant to pay for credits if they can be used by the AWBA for other purposes.  Mr. Wene proposed that once the MCWA bought and paid for credits, the AWBA could borrow credits from the MCWA’s revolving account if they are not needed and replace them when they are needed by the MCWA or MCWA subcontractors.  
Mr. Henley noted that most of the proposed amendments could be addressed, but that staff had concerns with regard to committing replacement credits under contract because it could limit the AWBA’s ability to meet its firming obligations.  He commented that when the Resolution was adopted, the AWBA had funds and water available for meeting its Indian firming obligations.  Circumstances have since changed.  He clarified further that entities that use general fund credits are not purchasing the credits, but are required by statute to replace them.  There is no ownership of these credits by the entities.  Under the Resolution, the replaced credits are set aside for those entities that had paid to replace them.  A key issue with regard to borrowing those credits is that general fund credits used for Indian firming do not need to be replaced.  Mr. Henley commented that if the contract is amended to include replacement credits, the firming obligation should also be reviewed based on current criteria.  Current models show that fewer credits would be needed to firm on-river supplies.  The model estimated a firming amount for a 100-year period.  This amendment would require continued firming beyond 100 years.  
Mr. Wene noted that the current firming obligation of 420,000 acre-feet is a one-time amount of credits and that the river communities could potentially use all of them.  They want to be able to rebuild those credits for future shortages.  He did not support reducing the current firming amount.  Mr. Mawhinney noted this would give the river communities a greater firming commitment than CAP M&I subcontractors and that it would be difficult to justify committing the credits when the M&I subcontractors may also need them.  Mr. Houtz cautioned that the contract be consistent with statute, noting that some of the current proposals were not.  The Authority acknowledged the river communities’ situation and asked that staff continue discussions with MCWA to find a compromise that meets the concerns of both parties.  It was suggested Authority members could participate in these discussions so long as a quorum is not present. 

Discussion of Water Banking Opportunities in Tucson

Mr. Henley noted that the Authority had asked staff to evaluate potential GSF storage opportunities in the Tucson AMA from differential pricing of the cost share paid by GSF operators.  The AWBA’s current cost share of $32 per acre-foot reflects operating costs primarily for the Phoenix and Pinal AMAs.  Pumping costs in the Tucson AMA are substantially lower, resulting in little to no GSF partnerships in that AMA.  Since the GRIIDD pay a cost share of $20 per acre-foot, there is some precedent for the use of differential pricing.  Mr. Henley reviewed a table that compared the effect of potential storage capacity availability (0-20,000 acre-feet) at different cost shares ($15-32/acre-foot) on the firming goal impacts in the Tucson AMA.  The different scenarios showed an increase in the firming goal of only 2-4 percent.  All available funds are expended under each scenario.  Dennis Rule (Tucson Water) commented that he had concerns with regard to meeting the Tucson AMA firming goal.  He also noted that Tucson Water was working with CAWCD staff on developing a recovery plan for that AMA.

Mr. Henley also briefed the Authority on a memo that had been written by Chuck Cahoy, former ADWR Deputy Counsel, regarding the use of AWBA funds “for the benefit” of the AMA.  The memo states that statutes do not require that the funds be used in the area in which they were collected, only that they benefit that area.  As an example, it would be possible for Phoenix to store water in the Tucson AMA as long as the benefit from the credits accrued is where the funds were collected.  He noted that the AWBA was not pursuing this option, but that it could be by others. Chairman Guenther provided another example, noting that an entity could store at a GSF in the Pinal AMA in place of its own facility, which is less expensive, thereby leaving capacity available for others to store at its facility.

Call to the Public

Mr. Mawhinney recommended using a different forum and method for informing the Legislature on the negative effects the fund transfers will have on the AWBA because the current method is not working.  Ms. Mitchell commented that staff had written several memos to that effect.  Ms. Atkins noted she could present those memos directly to members.  Mr. Mawhinney suggested using ADWR’s public information officer to provide information and noted the message should focus on the AWBA’s purpose for the State and how the various legislative districts could be affected.  Chairman Guenther noted that the impacts of the transfers had been discussed in his meetings with Senators Nelson and Pearce.  Brian Betcher noted the Districts could also contact the Legislature.

The meeting adjourned at 12:50 p.m.
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