[image: image1.png]



AUTHORITY MEMBERS

                     Herbert R. Guenther, Chairman

                     Maureen R. George, Vice-Chairman
                     Tom Buschatzke, Secretary

                     John Mawhinney

                     Gayle J. Burns
EX OFFICIO MEMBERS

                     The Honorable Timothy S. Bee 

                     The Honorable Lucy Mason
ARIZONA WATER BANKING AUTHORITY
Final Minutes
December 10, 2008
Arizona Department of Water Resources


Welcome/Opening Remarks

Chairman Herb Guenther welcomed the attendees.  All members of the Authority were present except for ex-officio members, Senator Timothy S. Bee and Representative Lucy Mason.  

Chairman Guenther announced that Governor Napolitano had reappointed John Mawhinney, Maureen George, and Tom Buschatzke to the Commission for another six-year term beginning January 2009.  He also informed the Authority that David Modeer is the new General Manager for the Central Arizona Water Conservation District (CAWCD) and that the AWBA looked forward to working with him.

Approval of Minutes of September 17, 2008 Meeting 

The Authority approved the minutes of the September 17, 2008 meeting.

Water Banking Staff Activities

Virginia O’Connell noted that there had been changes to the planned delivery schedule since the last meeting.  At that meeting she had reported that 2008 deliveries might be somewhat less than projected and that the decrease would likely be reflected in the Phoenix Active Management Area (AMA).  Since then, deliveries that had been scheduled for the Pinal and Tucson AMAs were redirected to the Phoenix AMA because of unanticipated physical and permitted water storage capacity constraints in those AMAs.  Ms. O’Connell also reviewed the recovery schedule for developing Intentionally Created Unused Apportionment (ICUA) for the Metropolitan Water District of Southern California (Metropolitan), noting that the Central Arizona Water Conservation District (CAWCD) had provided written notice to the AWBA that it had increased its 2008 recovery schedule by 2,000 acre-feet for a total of 27,000 acre-feet.

Kim Mitchell provided an overview of recent meetings attended by staff.  CAWCD had scheduled a public workshop in October to discuss various options for distributing excess CAP water since water orders for 2009 substantially exceeded available supplies.  Ms. Mitchell gave a presentation at the workshop that described the AWBA’s original purposes and its new statutory obligations, which include meeting the State’s obligations under the Arizona Water Settlements Act and its contract with the State of Nevada.  She had commented that adjustments in AWBA operations may be needed to facilitate the AWBA in meeting its changing responsibilities.  In November, the CAWCD Board of Directors adopted a policy for distributing incentive priced water in 2009.  The policy included establishing two specific pools of water and the procedure for distributing the remaining water (hand-out provided).  The first pool reserved 81,900 acre-feet for use at groundwater savings facilities (GSFs) participating in the agricultural (AG)-incentive program and the second pool reserved 45,000 acre-feet for assisting the State in meeting its Indian firming obligations.  Ms. Mitchell noted that the AWBA meets the criteria for participating in both of these pools. 

Ms. Mitchell commented that staff would also be attending the Colorado River Waters Users Association (CRWUA) conference in Las Vegas the following week.  The Salt River Project (SRP) had been coordinating with the AWBA, Arizona Department of Water Resources (ADWR), Arizona Municipal Water Users Association (AMWUA), CAWCD, and the Agri-Business Council of Arizona on the exhibit for the conference. The theme is similar to past years and focuses on groundwater management, recharge, and reuse.

Gregg Houtz provided an update on Indian settlement negotiations.  He noted that Senator Kyl would reintroduce the White Mountain Apache Tribe (WMAT) bill to Congress in January.  Under the settlement, the AWBA would be responsible for firming 3,750 acre-feet of non-Indian agricultural (NIA) CAP water, which defines a portion of the AWBA’s future firming obligations.  The valley cities and ADWR are currently discussing how leasing would affect future allocations of CAP water.  They would like to resolve any issues before Congress acts on the legislation.  Negotiations on the Navajo Nation/ Hopi Tribe settlement remain ongoing. 

Mr. Houtz also informed the Authority on the Court of Appeals decision on Southwest Sand and Gravel v. the State of Arizona, in favor of the State.  Southwest Sand and Gravel (S&G) had sued for damage to its pit by trespass from the operation of CAWCD’s state demonstration recharge project (Agua Fria constructed/managed facility).  He noted that Southwest S&G had not filed an objection to the proposed recharge facility during the objection period of the application process.  At the trial level, the court ruled with CAWCD stating that although landowners have title to lands in the floodplain, its use is reserved for the storage and transport of water.   An amicus brief had been filed by ADWR supporting CAWCD.  The brief clarified that the determination of “unreasonable harm” from recharge operations protects sand and gravel operations against the existing depth of the pit, not a future level.  The Court of Appeals cited the amicus brief in its ruling.  Mr. Houtz pointed out that this outcome is important to the AWBA because it has been storing water at this facility for several years.

Proposed AWBA Legislative Amendment 

Ms. Mitchell briefed the Authority on the proposed amendment to AWBA statutes.  She pointed out that CAWCD currently has the authority to create separate pools for agriculture (AG) and the AWBA pursuant to its stipulation and repayment contract with the federal government.  The purpose of draft legislation is to allow the AWBA to participate in pools that CAWCD could potentially establish for the AWBA and therefore not be last-in-line. The draft legislation includes five different pools that staff anticipated could be created by CAWCD in any given year: 1) a general pool for AWBA purposes, 2) Indian firming, 3) replenishment under the Settlements Act and establishment of the Replenishment Bank, 4) making water available for M&I purposes during shortages, and 5) for new supplies created using interstate monies for the purpose of meeting contractual obligations.  In response to inquiries from the Authority regarding pool #5, Tim Henley clarified that the AWBA could not currently hold its own water right.  If the AWBA entered into a contract with CAWCD to receive water supplies from land fallowing on-river, absent CAWCD’s creation of this specific pool, that water would become part of the excess CAP supply, which could leave the supplies unavailable to the AWBA because of its last-in-line status.  Mr. Henley added that the AWBA could enter into an agreement with other entities, but because a wheeling agreement would be required, CAWCD is the most logical partner.  Mr. Mawhinney asked if supplies were available from land fallowing on-river, would those supplies be left on-river for Nevada or would the water be stored and recovered in the AMAs.  Mr. Henley responded that both scenarios could potentially be utilized.  In the early years the water would be stored, however in the future if there are years when there is an opportunity to exchange water, an amount of water requested by Nevada would be left on the river because the AWBA would not store and recover the water in the same year.  

In general, Authority members were concerned that the legislation allowed CAWCD to make the determination of how the AWBA’s water is prioritized and thus the obligations the AWBA would be meeting.  Mr. Houtz commented that the AWBA could not prioritize CAWCD’s water through legislation (establish pools), but added that the AWBA could prioritize its own water under pool #1 if it were created by CAWCD.  Mr. Henley noted that the public policy debate on the distribution of CAP water still occurs at CAWCD.  Steve Olson (AMWUA) commented that he appreciated the intent of the legislation and the AWBA’s need to meet its obligations, but that he had concerns with expanding the AWBA’s authority and asked for further clarification on the pools.  Representatives from Scottsdale, Chandler, and Phoenix commented they would like the AWBA to be able to meet its responsibilities, but favored eliminating pool numbers 2, 3, 4 and possibly 5, thereby keeping the legislation broad and giving the AWBA the ability to prioritize its own water.  Mr. Dozier commented that CAWCD is the operating arm of the AWBA and that development of the AWBA’s Annual Plan of Operation (Plan) is a joint planning exercise. CAWCD could not develop pools on its own because it does not know how much funding and capacity would be available to the AWBA.  Likewise, the AWBA would need to know what its water availability would be.  It is an iterative process between two entities.   The cities, also questioned how the Central Arizona Groundwater Replenishment District (CAGRD) fit into the legislation.  Mr. Henley responded that the CAGRD shares the same priority as M&I water banked by the AWBA with regard to its replenishment reserve obligation, which is currently last-in-line. The new legislation does not change that, therefore the CAGRD would still be able to participate in pools in which the AWBA stored water for M&I purposes.  Chairman Guenther cautioned members on eliminating pool #5 because the AWBA would not want to lose any investment it had made in obtaining additional water supplies.  Mr. Mawhinney questioned if the AWBA would foresee a time when fallowing would be used for commitments other than interstate. If so, the language in pool #5 would be limiting.  Mr. Henley commented that a broader interpretation of #5 could potentially include Indian firming.  Mr. Houtz pointed out that the AWBA does not currently have the authority to acquire water for other purposes.  In addition, a modification to #5 would complicate the legislation because other statutes would also need to be modified. Mr. Dozier commented that in the future, the AWBA could bring in additional supplies through the ADDWATER process, which is currently being developed.  There could however be higher power costs associated with that process.  Mr. Buschatzke raised the possibility of an agreement with CAWCD having a provision that pre-disposes a pool with project power in order to keep costs down.  Mr. Henley commented that #5 was still needed because it would allow the AWBA to participate in such a pool.

Michele Van Quathem (attorney for Ryley, Carlock & Applewhite) provided comments and concerns from various clients her firm represents, including 1) that the new legislation would allow everything that is prohibited under current statute with regard to interstate storage being last, 2) the quantity of any pools created for the AWBA should be limited, 3) by creating a pool for the AWBA it could be taking supplies from GSF operators who are dependent on annual supplies because the AWBA may choose to store at other facilities.  Therefore, the AWBA should be required to make reasonable efforts to store water at those GSFs that would be affected.  Chairman Guenther requested that the comments be provided to staff in writing.  Paul Orme (attorney representing CAIDD & MSIDD) commented that the two irrigation districts were generally supportive of the legislation, but wanted additional clarification that it would not impact the AG Pool.  The Authority responded that the fact sheet would be updated to provide the added clarification.  Tim Pierson (attorney representing the Gila River Indian Community) noted that if pool numbers 2, 3, and 4 are dropped, pool #1 would need to be amended to include the chapter on Indian firming.  

Ms. George made a motion to direct staff to proceed with the legislation eliminating the language for pool numbers 2, 3 and 4, and amending the language in pool 1 to include Indian firming.  Mr. Mawhinney provided the second to that motion.  The motion carried.

Mr. Houtz noted that an agent would be needed to lobby the legislation once introduced.  Ms. George moved to register the AWBA as the lobbying agent designating Chairman Guenther as its lobbyist.  Mr. Buschatzke provided the second to that motion. The motion carried.

Discussion and Approval of 2009 Annual Plan of Operation

Ms. Mitchell provided a brief overview of the 2009 Annual Plan of Operation (Plan).  She noted the limiting factor in developing the Plan was water availability. However, because the AWBA met the criteria for participating in the two pools created by CAWCD, the AWBA will be able to store a total of 118,523 acre-feet of water.  Storage is limited to GSFs and for meeting Indian firming obligations.  Expenditures for Indian firming will be primarily from withdrawal fees since the Legislative transfer of $12.4 million from the Indian firming fund last July left little remaining in that fund.  No interstate banking is planned for 2009.  Mr. Buschatzke directed staff to provide a statement in the Plan that any remaining withdrawal fees will be expended before other funds if additional water supplies become available.  

Mr. Buschatzke made a motion to approve the 2009 Plan with the added statement.  Ms. George provided the second to that motion.  The motion carried.

Discussion and Approval of CY 2009 Water Delivery Budget
Ms. Mitchell reviewed estimated revenues, recharge rates, and planned expenditures for the 2009 Water Delivery Budget.  The total cost of the Plan is $6.9 million.  Of this amount, $5 million will be paid from revenues held by the AWBA and $1.9 million will be offset by CAWCD using the ad valorem tax.  She noted that all withdrawal fees will be expended, except for $87,000.  In addition, because the Plan does not include interstate deliveries, approximately $14 million of the $100 million will remain in the interstate resource account.  Mr. Mawhinney inquired if the $14 million was at risk from legislative transfer. Staff commented that it was, but because of the issue of reduced excess CAP supplies, it may be necessary to utilize the funds to acquire other sources of water to meet the Nevada obligation, which is what the money was intended for.  Mr. Henley noted that staff would be meeting with staff from CAWCD to discuss various opportunities, but pointed out that encumbering the funds still might not protect them from appropriation.  Ms. George proposed identifying the interstate monies as earmarked for acquiring additional supplies as opposed to a carryover.  Chairman Guenther commented that the AWBA could enter into an IGA with CAWCD and use the funds to ensure a request for proposals (RFP) for identifying any opportunities that may exist.  The Authority directed staff to schedule a special meeting early next year.  

Mr. Mawhinney made a motion to adopt the 2009 Water Delivery Budget with the suggested changes.  Ms. Burns provided the second to that motion.  The motion carried.

Agreements

Discussion and potential approval of the following agreements:

a. Intergovernmental Agreement (IGA) among ADWR, AWBA, and CAWCD

Ms. Mitchell noted that the IGA was up for renewal.  It establishes the annual process by which services are provided by ADWR and CAWCD to the AWBA and the process for reimbursement of those services.  The AWBA pays a cost of services for administrative, technical and legal support provided by ADWR and an annual fixed fee for technical support provided by CAWCD, which will increase from $10,000 to $21,000.  The new fee was based on an itemized list of services.  The IGA will have a 10-year term.  Mr. Mawhinney made a motion to authorize Chairman Guenther to sign the IGA.  Mr. Buschatzke provided the second to that motion.  The motion carried. 

b. Renewal of the Gila River Indian Irrigation and Drainage District (GRIIDD) GSF Water Storage Agreement

Ms. Mitchell stated that the purpose of Amendment #1 to the GRIIDD Water Storage Agreement is to extend the expiration date to coincide with the December 31, 2010 expiration date of the GSF permit issued by ADWR.  There are no other changes to the agreement.   

Mr. Mawhinney made a motion to authorize Chairman Guenther to sign Amendment No. 1 to the GRIIDD Water Storage Agreement.  Ms. George provided the second to that motion.  The motion carried.

c. Amendment No. 1 to Exhibits A & B of the Agreement to Firm Future Supplies

Mr. Henley noted that under the Agreement to Firm Future Supplies (Agreement to Firm), the AWBA agreed to set aside long-term storage credits (credits) that had been accrued from general fund monies in a subaccount for the Mohave County Water Authority (MCWA). When the agreement was first executed, it was intended that Exhibits A & B might be amended over time to include additional supplies to be firmed.  The MCWA has since acquired a portion of the Cibola and Kingman entitlements and wanted to include the additional supplies in the Agreement to Firm.  The exhibits have been amended to include the additional supplies; however discussions remain ongoing because MCWA would like to amend the agreement further to include provisions for the credit replacement fund identified in Resolution 2008-1 of the AWBA (Resolution).  Steve Wene (attorney representing MCWA) acknowledged discussions with staff and commented that there was conceptual agreement on how the Resolution would apply, but that he and staff were working on resolving implementation issues.  There was no action by the Authority. 

d. CAVSARP/SAVSARP Water storage Agreement
Ms. O’Connell noted that the CAVSARP/SAVSARP Water Storage Agreement (Water Storage Agreement) was provided for discussion purposes only.  It is still in draft format because facility rates have not been provided and would therefore not be considered an action item.  She reviewed the draft pointing out that both facilities were included in the Water Storage Agreement because they are both part of the larger “Clearwater” facility.  The Water Storage Agreement defines and refers to the Clearwater facility, except for those sections pertaining to the methods for calculating water storage volumes.  Ms. O’Connell commented that the Water Storage Agreement should be an action item at the next quarterly meeting in March.

Groundwater Savings Facility Agreements/Recovery Discussion

Mr. Henley noted that the Authority had asked staff to provide clarification on the recovery provisions in the AWBA’s groundwater savings facility (GSF) agreements.  He stated that under the GSF agreements, the facility operators cannot object to a third party designee recovering from within the GSF boundaries, but that they are not required to recover the AWBA’s credits.  Mr. Mawhinney questioned what the costs would be if a third party paid for the recovery facilities and who would pay for those costs.  Mr. Henley noted that it would become part of the cost of delivering CAP water.  Mr. Mawhinney commented that it would be useful if existing wells were used for recovery so that costs are reduced.  He inquired about the provision in the agreements that required a list of wells that could be used for recovery.   Mr. Henley responded that because wells tend to go in and out of production, it did not seem necessary to have a list, since those wells were not expected to be needed until some time in the future. 

On a separate topic concerning GSFs, Mr. Mawhinney commented on the inability to make progress on the M&I firming goals for the Tucson AMA.  He pointed out that the current cost share paid by GSF operators does not benefit the Tucson AMA since groundwater pumping costs for the Tucson GSFs are much less than in other AMAs.  He added that by having variable cost share rates between AMAs, it might promote GSF partnerships with the AWBA in Tucson, thereby providing additional storage capacity and more credits earned on a cost per acre-foot basis.  The Authority directed staff to evaluate the use of variable GSF cost share rates between AMAs.

Interstate Water Banking 

Ms. Mitchell reviewed the fourth quarter interstate accounting report for 2008, noting that approximately 6,000 acre-feet of credits will have been accrued by the end of the year.  Cumulative estimated credits total 533,536 acre-feet, which accounts for 43 percent of the firming goal.  She also stated that interest that would have accrued on the $100 million resource account through October of 2008 is approximately $15 million.

Ms. Mitchell also noted that she and Mr. Henley would be meeting with staff from the Southern Nevada Water Authority (SNWA) and CAWCD at the CRWUA conference to continue discussions on recovery coordination and to discuss expenditure of the $23 million installment to be paid by SNWA in January.  Issues concerning California’s drought problems would also be discussed.  Chairman Guenther noted that the Authority might have to schedule a separate telephone conference with Nevada.

Call to the Public

Questions and comments made by the public are included in the above discussion.

The meeting concluded at 12:35 p.m.
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