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Welcome/Opening Remarks

Chairman Herb Guenther welcomed the attendees to the AWBA Indian Firming work-study session and introduced Representative Lucy Mason who had recently been appointed by House Speaker James Weiers as his replacement as ex officio member of the Authority.  All members of the Authority were present except for Senator Jake Flake.  

Tim Henley noted that there were no action items on the agenda.  The purpose of the work-study session was to inform Authority members of the findings and recommendations of the Indian Firming Study Commission.  

Indian Firming

Background information:  Herb Dishlip, consultant for Arizona Department of Water Resources (ADWR), provided historic highlights of years of negotiations that led to the final agreement to “firm” certain volumes of CAP non-Indian agricultural water for Indian water rights settlements.  He stressed that the firming requirement benefited the CAP M&I customers because it allowed the uncontracted M&I priority water to be reallocated to the M&I users.

Mr. Dishlip spoke of four milestones concerning the allocation/reallocation of CAP water that led to this agreement between the State of Arizona and the Interior Department as called for in the Arizona Water Settlements Act.

The first milestone was the Colorado River Basin Project Act in 1968.  The CRBPA authorized the construction of the CAP but also subjected CAP water to a junior priority during times of shortage.  Initially, as a result of the Decree in Arizona v. California, California could have been subject to a reduction in supply to the MWD aqueduct of over 50% in normal years.  California argued since they had established uses years before the CAP, they should not be required to take further reductions during years of shortage.  A compromise was reached that stated CAP or equivalent users in Arizona would bear shortages before California would be required to reduce below 4.4 million acre-feet.  Additionally, the Upper Basin States challenged the economic feasibility of the CAP given the predictions of shortage conditions and subsequent inadequate water supply.  This led to the discussion of the need for priorities within the CAP subcontracts.  M&I customers agreed to guarantee an adequate repayment stream in return for the most secure supply, leaving agricultural users subject to first reductions.

Mr. Dishlip described a series of CAP allocations between 1972 and 1976 as the second milestone that would eventually lead to the Indian firming agreement.  In 1972, Secretary Morton adopted a policy creating a priority system that established M&I and some Indian uses as first priority; that Indian agriculture be reduced, but only by a percentage, and that non-Indian agriculture would have a lower priority.   The 1975 Morton allocation specified how water would be allocated to Indian tribes during shortages and included water for both irrigation and tribal homeland purposes. The final allocation for volumes and established priorities was the 1976 Frizzel-Kleppe allocation.  This system made miscellaneous water the lowest priority and non-Indian agricultural water the second lowest priority; Indian and M&I uses would have the highest priority, however, would still be subject to cutbacks.  

The CAP repayment contract dispute was pointed out as the third milestone in reaching an agreement.  Mr. Dishlip discussed important points of the dispute between CAP and the Federal government including how much and what type of water was available for reallocation for Indian settlements.  There was 65,647 acre-feet of M&I allocation that was not under contract.  The U.S. had obtained additional water rights for the Ak-Chin Indian Community, Salt River Pima-Maricopa Indian Community, and Ft. McDowell Yavapai Nation settlements at considerable expense. The U.S. felt the 65,647 acre-feet of M&I water should be reallocated among the tribes in conjunction with future settlements.  Many Arizona M&I customers felt that the 65,647 acre-feet of water should be reallocated to M&I users.  ADWR was then brought in to deal with water allocation issues.  

The final milestone was the settlement discussions of 1998-2000 producing the master settlement involving CAP repayment, CAP water allocations, and Indian settlements with the Gila River Indian Community (GRIC) and the Southern Arizona Water Rights Settlement Act (SAWRSA).  Mr. Dishlip explained how the state parties offered a compromise to the U.S. who still wanted the 65,647 acre-feet for Federal use.  The compromise was that 65,647 acre-feet of non-Indian agricultural water would be firmed to a priority similar to the M&I water by using water banking and CAP long-term storage credits.  The non-Indian agricultural water would be used for Indian settlements while the uncontracted M&I priority water would be re-allocated to M&I customers.  As negotiations progressed, the State’s obligation to firm the entire 65,647 acre-feet was lowered due to other priority water under contract to the GRIC and previous obligations by the Secretary to provide water to SAWARA.  Arizona was left with a total obligation of 23,724 acre-feet.  The agreement also allowed the re-allocation of M&I water to be included in the Title 1 portion of the Settlements Act.

Summary of current law: Gregg Houtz (ADWR legal council) provided a handout and brief summary of Sections 105 and 306 of the Arizona Water Settlements Act, which govern the Indian firming obligations discussed above.  Section 105 required the Secretary of the Interior (Secretary) and the State to develop a firming program for central Arizona project Indian water and outlined the specific firming requirements for the U.S. and Arizona.  It further authorized the appropriation of funds to the Secretary for meeting the Indian firming obligation.  Section 306 requires the State to contribute $3 million to the Secretary to assist with the Secretary’s firming responsibility under Sec. 105.  This contribution may be in the form of cash or in-kind goods and services.   Mr. Houtz also discussed House Bill 2728, which included legislation to establish the Indian Firming Study Commission (Commission).  This legislation tasked the Commission with: 1) Studying the options for a water firming project that would satisfy the State’s firming requirements, 2) Identifying appropriate mechanisms for firming water, including storage and recovery of that water, and 3) Studying the existing authority and responsibilities of the AWBA and providing recommendations regarding the statutory and regulatory programs needed to implement the water firming program.  Mr. Houtz noted that the Secretary has been reviewing all ongoing activities.  The Federal Register Notice must be published by December 31, 2007 to demonstrate that all requirements have been met for enforceability of P.L. 108-451.  

Indian Firming Study Commission: Sandra Fabritz-Whitney (ADWR, Assistant Director) provided the Executive Summary of the Commission’s Final Report, dated January 6, 2006, and briefly discussed the findings and recommendations of the Commission. The Commission concluded that the AWBA, in cooperation with ADWR and the Central Arizona Water Conservation District (CAWCD) is the most appropriate entity to fulfill the State’s firming obligations.  However, the Commission also recognized that the AWBA needed flexibility and sufficient funding in order to implement the Indian Firming Program on behalf of the State.  Therefore, its recommendation included a provision that the Arizona legislature provide the AWBA with appropriate funding to do so.  Ms. Whitney also presented the analysis used by the Commission to determine if the AWBA had the ability to meet the State’s Indian firming obligation in addition to its existing obligations (handout of presentation also provided).  The analysis considered existing goals, the availability of water, storage capacity, and the funding sources available to meet the obligations.  It included a review of the timeframe needed for achieving the AWBA’s firming goals by comparing the use of 4-cent tax monies alone and the 4-cent tax and withdrawal fees combined.  The analysis demonstrated that the AWBA had the ability to meet all of its goals and that firming for the GRIC could be accomplished by 2020 and cost under $3 million.  By using withdrawal fees in addition to 4-cent tax monies, the firming obligations would be achieved at a faster rate.  John Mawhinney asked if the $3 million included M&I firming. Ms. Whitney replied that it did for the Phoenix and Pinal AMAs, but not for Tucson.  Mr. Mawhinney questioned if withdrawal fees would decrease as agricultural lands are developed.  Ms. Whitney commented that current trends did not indicate a reduction in groundwater pumping and may be a result of users opting to pump now and replenish later. She also noted that although agriculture is declining, groundwater previously pumped for agricultural purposes is being replaced by other users.  Mr. Mawhinney also asked if there would be an issue with regard to water availability when the Federal government carries out its statutory requirements.  Mr. Houtz commented that the Authority would maintain its lowest priority status, but that it could acquire water other than CAP water if it were not available.  The Commission recognized that competition for resources would exist.  Maureen George questioned if the obligation to firm supplies for the post-1968 Colorado River domestic contract holders was included in the analysis.  Ms. Fabritz commented that this firming obligation could also be met if funding was received.

Helping to meet Indian firming goals:  Tim Henley reiterated that the Commission carefully analyzed the AWBA’s ability to achieve the State’s Indian firming obligation before concluding that the AWBA could meet the Indian firming goals, as well as its existing obligations.  He noted however, that new legislation allowing for direct delivery of water to the GRIC would be useful because of the current availability of water supplies and funding.  Mr. Henley also commented that there might be an opportunity to store water on the GRIC in 2006 as a means to get a start on meeting the Indian firming obligation.  However, before storage could occur, the GRIC and the AWBA would have to obtain the appropriate permits from ADWR.  In addition, the Authority and the GRIC would have to enter into an agreement. Storage on the GRIC in 2006 would also warrant an amendment to the approved 2006 Plan so the Authority would have opportunity to provide input. 

Current AWBA authority and potential draft legislation:  Mr. Houtz informed the Authority that the Arizona Water Settlements Act; Implementation (Intro-set) would be introduced shortly.  The bill would be introduced by House Speaker James Weiers and reviewed by Representative O’Hallaran’s committee before a final draft is submitted. He noted that the legislation clearly designates the AWBA as the agent for the State in meeting the State’s firming obligations, but that the firming obligation itself remains with the State.  Mr. Houtz commented that the Commission recommended the AWBA be given flexibility in meeting the Indian firming obligation. The legislation supports the Commission’s recommendations because it expands the AWBA’s current authorities by allowing for the lease of water, direct deliveries, use of other sources of water, and the transportation of groundwater from certain other basins.   Herb Guenther noted that the amendment for the transportation of groundwater only specifies which parties can transport water.  It does not change the quantity of water that is available for importation.  Mr. Houtz also noted that the bill allows for the use of withdrawal fees after legislative appropriations for Indian firming have been expended.  He pointed out that in 2005 the legislature approved a measure that would allow the Authority to use long-term storage credits it had accrued anywhere in the State in order to facilitate Indian Settlements.  This year the Commission is recommending that the Authority be given the ability to use available funding in the same manner.   Mr. Guenther asked if an explanation sheet had been prepared for the legislation.  Ms. Whitney commented that it had.

John Mawhinney and Maureen George questioned if the increased flexibility for meeting the Indian firming obligation, would cause existing firming obligations to have a lesser priority.  Mr. Henley commented that the AWBA’s primary goal when it was established was to earn storage credits: to store water currently not being used for use at a later date.  The direct delivery of water would not be useful for meeting the existing M&I firming goals.  The sovereign nations do not have the same limitations as M&I users.  He noted further that the AWBA had the ability to meet all of the obligations without the legislative amendments.  Ms. Whitney added that all of Arizona’s needs must be met.  Chuck Cahoy noted three items: 1) the Indian firming obligation would be the only obligation that is mandatory, 2) the legislation requires that CAP water be utilized first before other sources of water, which may not be the most economical, and 3) the only new source of funding available to the AWBA for Indian firming is the extension of the withdrawal fee beyond 2016.  He asked if the legislation could be amended to include the use of withdrawal fees for M&I firming (language was subsequently added).   Ms. George asked that the legislation be amended to include On River firming, as it was not included in the analysis (staff investigated this request and determined that statute already allows for firming of additional M&I supplies).  She added that expenditures from the withdrawal tax should be utilized first for M&I firming.  Mr. Guenther questioned if the bill would create competition between M&I and Indian firming and how the AWBA prioritized its firming obligations.  Mr. Henley replied that the Authority decides annually how its obligations will be met.  He noted that there would always be competition for resources; therefore there are always certain risks involved.  The AWBA has been able to balance the availability of resources.  Mr. Houtz stressed that the Commission wanted to preserve the AWBA’s flexibility in making these decisions.  Mr. Guenther asked that the language for the new changes be prepared and submitted as part of the legislative package.

Recovery Planning

Chuck Cullom (CAWCD, Resource Planning & Analysis) gave a presentation on the planning efforts for the recovery of long-term storage credits accrued by the AWBA (handout of presentation provided).  He provided an estimate of the volume of water stored by the AWBA since its inception (1997-2005) and discussed the two different types of recovery: Intentionally Created Unused Apportionment (ICUA) also referred to as interstate recovery, and recovery for firming.  Mr. Cullom reviewed the schedule for each type of recovery and discussed the three phases for the recovery planning process: 1) review of the existing framework, 2) development of a comprehensive plan for 2007-8 ICUA recovery, and 3) development of the general plans for ICUA and firming recovery.  Each phase will involve a stakeholder review.

Larry Dozier (CAWCD) noted that it was not likely that Nevada would request water in 2007 because the Mohave Generating Station was shut down making an additional 10-15 thousand acre-feet of water available.  Marvin Cohen (Tucson) asked if Phase 3 could be completed sooner.  Mr. Cullom replied that the phases were being evaluated simultaneously; therefore it was possible the process could be completed sooner.  Mr. Henley noted that recovery for Indian firming would have to be included in the recovery planning if the AWBA does in fact become the agent for the State’s Indian firming obligation. 

Call to the Public

Mr. Mawhinney asked if a supplemental request for appropriations was submitted to the legislature as discussed in the previous meeting.  He also asked if staff was working on the storage facility inventory.  Mr. Henley commented that staff was in the process of updating the facility inventory in order to comply with the Storage and Interstate Release Agreement.  Additional questions and comments made by the public are included in the above discussion under the agenda item in which they were made.

Mr. Guenther announced that former Governor Sam Goddard had passed away.

The meeting adjourned at 12:35 P.M.
1
5

