RECOMMENDATIONS OF THE 

INDIAN FIRMING STUDY COMMISSION

Recognizing the Arizona Water Banking Authority’s (AWBA) existing mission and obligations for firming Central Arizona Project Municipal and Industrial supplies, the Indian Firming Study Commission (Study Commission) has concluded that the AWBA, in cooperation with the Arizona Department of Water Resources (ADWR) and the Central Arizona Water Conservation District (CAWCD), is the most appropriate and best suited entity to fulfill the State’s obligations described in Section 105(b) of the Arizona Water Settlements Act.  Therefore, the Study Commission recommends that the AWBA be provided with sufficient funding or mechanisms to develop the funding necessary to implement the Indian Firming Program on behalf of the State.  Additionally, the Study Commission recommends the AWBA be empowered by the Arizona Legislature to include programs to address this new responsibility within its Annual Plan of Operation and the 10-Year Plan annual Indian Firming requirements.  
A.  “Study the options for a water firming program that would satisfy the requirements of section 105(b)(2) of the Arizona water settlements act (P.L. 108-451)”.

The Study Commission evaluated a number of options and concluded that the options are more than adequate to meet the requirements of Section 105(b) of the Arizona Water Settlements Act.  Based on this conclusion, the Study Commission recommends the Legislature provide the AWBA the flexibility to meet this obligation by authorizing it to use a combination of one or more of the following options:

· Traditional Water Banking (off reservation underground storage of excess water for future recovery and delivery);

· On-Reservation Storage and Recovery;

· Leasing of Non-Indian Agricultural priority or Indian priority Central Arizona Project Water from Indian Tribes; 

· Importation of groundwater from authorized groundwater basins;

· Use of long-term storage credits developed by the AWBA prior the Enforceability Date, as defined in the Act.  

· Enter into a Memorandum of Understanding with the United States for monetary or in-kind goods or services pursuant to section 306(b) of the Arizona Water Settlements Act; and

· Use of general fund appropriations and withdrawal fees, collected within the Phoenix, Pinal and Tucson Active Management Areas, to store and recover water, lease Indian Central Arizona Project supplies, import groundwater, and deliver water to the Indian Communities for the purposes of satisfying the Section 105(b) State obligation.

B.  “Identify appropriate mechanisms for the firming of water under the water firming program, including storage and recovery with specification of authorized entities to recover the water and determination of the financial structure for the recovery, as well as forbearance, and other alternative mechanisms”.

The Study Commission recommends that the AWBA use the following mechanisms to meet the State’s obligation for Indian Firming:

1. Obtain Long Term Storage Credits by:

a. Storage of water at permitted underground storage facilities.

b. Storage of water at permitted groundwater savings facilities.
2. Deliver water to Indian Communities for direct beneficial use in years prior to any shortages, which will be recovered or credited toward satisfaction of the obligation to provide substitute water in years when CAP NIA priority supplies are reduced.
3. Lease of Central Arizona Project water, in partnership with other entities, from one or more Indian Tribes to:

a. Bear shortages that otherwise would be borne by the Gila River Indian Community or other Tribes who are the beneficiaries of the State Firming Program; or

b. Obtain higher priority water to deliver to Indian Communities in times of shortage; or

c. Develop Long-Term Storage Credits for the purposes of Indian firming;

4. Utilize other sources of water (e.g., effluent) for storage and recovery or for direct delivery to Indian Communities when an adequate volume of excess Central Arizona Project water is not available to the AWBA for Indian firming purposes.

5. Utilize imported groundwater from allowable groundwater basins (Butler Valley, Harquahala INA, and McMullen Valley) if:

a. Transportation is consistent with current State law; and

b. Partnership agreements have been developed with entities who have or will develop the supply infrastructure to utilize imported groundwater; and

c. Delivery is for Indian Communities as a substitute supply in times of shortage.  

6. Contract with the Central Arizona Project for wheeling non-CAP supplies through the Central Arizona Project canal for delivery of stored water, imported groundwater, or other sources of supply to Indian Communities in times of shortage, for purposes of Indian Firming.  

7. Transfer long-term storage credits to the Central Arizona Project for recovery and delivery to Indian Communities in times of shortage.

8. In cooperation with CAP and in conjunction with overall AWBA-related recovery planning, periodically develop options for recovery of water stored for delivery to Indian Communities in times of shortage.

9. In cooperation with Indian Communities, periodically identify recovery options for water stored on tribal lands that meet the State’s obligation to deliver water, pursuant to agreements for recovery with Indian Communities in times of shortage. 

10. Periodically review the estimated Indian Firming Volume to determine progress towards meeting the Indian Firming obligation and to determine appropriate mechanisms for meeting that obligation.
11. Only if other mechanisms prove to be insufficient to satisfy the State’s obligations, use existing Arizona Water Banking Authority long-term storage credits from the Phoenix, Pinal and Tucson Active Management Areas stored using previously collected withdrawal fees.  

12. For purposes of satisfying the Indian Firming obligation and to the extent necessary, extend the timeframe for the transfer of withdrawal fees to the Arizona Water Banking Authority, collected in the Phoenix, Pinal and Tucson Active Management Areas.

13. As identified through periodic review of the Indian Firming program, create a reserve fund, using withdrawal fees collected in the Phoenix, Pinal, and Tucson Active Management Areas: 

a. For the future pumping and transportation of groundwater from allowable groundwater basins (Butler Valley, Harquahala INA, and McMullen Valley); and/or

b. For the purposes of recovering non-CAP credits and delivery to Indian Communities in times of shortage; and

c. Subject to reversion to AMA water management accounts.  

14. Develop mechanisms, to “assist the Secretary in firming water” for the Southern Arizona Water Rights Settlement Act, not to exceed $3,000,000, which may include:

a. Monetary contributions;

b. In-kind goods or services as agreed to by the Secretary and the State;

c. Transfer of existing long-term storage credits developed by the Arizona Water Banking Authority using withdrawal fees collected in the Phoenix, Pinal or Tucson Active Management Areas;

d. Use of State Demonstration Underground Storage Facilities at the in-state rate.

C.  “Study the existing powers and duties of the Arizona water banking authority and the general statutory authorities necessary to implement the firming program and to make recommendations regarding appropriate statutory and regulatory provisions that are necessary to fully implement the water firming program”.

The Indian Firming Study Commission reviewed the existing powers and duties of the Arizona Water Banking Authority.  Based on the recommended options identified in section A, the Indian Firming Study Commission recommends the statutes be amended to authorize the Arizona Water Banking Authority to:

1. Act as the agent for the State of Arizona in meeting the State’s obligation to deliver water in times of shortage pursuant to the Indian Firming program.

2. Store water at permitted recharge facilities for the purposes of Indian Firming.  

3. Enter into contracts or agreements with the United States and Indian Communities for storage, recovery or direct delivery of water pursuant to the Indian Firming Program.

4. Enter into leasing agreements with one or more Indian Community, in partnership with other entities, for non-Indian agricultural priority or Indian priority Central Arizona Project water.  

5. Enter into contracts for the use of water sources, such as effluent, other than excess Central Arizona Project water.

6. Enter into contracts for the use of imported groundwater from allowable groundwater basins (Butler Valley, Harquahala INA, and McMullen Valley) for the purposes of Indian Firming.

7. Enter into agreements with the Central Arizona Project delivery of water to Indian Communities.

8. Subject to the periodic review of progress towards meeting the State’s Indian Firming obligation, allow for the use of existing long-term storage credits developed from withdrawal fees collected from the Phoenix, Pinal, or Tucson Active Management Areas.

9. Transfer long-term storage credits to the Central Arizona Project for recovery and subsequent delivery to Indian Communities in times of shortage.

10. To the extent necessary for Indian Firming purposes, extend the transfer of withdrawal fees from the Phoenix, Pinal, and Tucson Active Management Area water management accounts past the current expiration date of 2016 Use of Pinal Active Management Area funds will first be used to meet the obligations of the Southside Replenishment Program.  

11. Subject to periodic review, to develop a reserve fund using or for the purposes of Indian Firming, comprised of:

a. General fund appropriations;

b. Withdrawal fees collected from the Phoenix, Pinal, and Tucson Active Management Areas; and 

e. Subject to reversion to AMA water management accounts.  
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