
Proposal for Requesting an Appropriation for Meeting Indian Settlement Obligations
(Discussion Paper)
Summary

The Arizona Water Banking Authority (AWBA), as the agent for the State of Arizona (State), has an obligation to ensure that 23,724 acre-feet of non-Indian agricultural (NIA) priority Central Arizona Project (CAP) water is made available to certain Arizona Indian Tribes during times of shortage as described in the Arizona Water Settlements Act, P.L. 108-451 (Settlements Act). The AWBA is also obligated to deliver an initial 15,000 acre-feet of water to the Gila River Indian Community (GRIC) Reservation to create a bank of water that can be used to replenish excess groundwater pumped from areas surrounding the Reservation. In recognition of these new responsibilities, in 2006 the Legislature provided the AWBA with additional tools for implementing an Indian Firming Program, which included a general fund appropriation of $13.5 million and the ability to use withdrawal fee revenues after any general funds are utilized. However, shortly after the Settlements Act became enforceable in December of 2007, the Legislature swept $12.4 million in general funds dedicated for Indian firming and an additional $5.1 million in withdrawal fees. The loss of these funds in conjunction with a significant increase in CAP water rates has made it difficult for the AWBA to make progress on its firming obligations. To add further complication, the amount of CAP water available to the AWBA for storage has decreased sharply in recent years and may be unavailable altogether if a Lower Colorado River shortage is declared in the coming years as the Bureau of Reclamations’s August 2013 24-month study suggests. The decrease in CAP water supplies coupled with increasing costs and limited funds will put the AWBA further behind or impair its ability to meet the State’s Indian settlement responsibilities. 
Proposal

Incrementally appropriating funds previously swept from the Arizona Water Banking (AWB) Fund would improve the AWBA’s ability to seek and secure agreements with Indian tribes that provide alternative ways for meeting the State’s Indian settlement obligations and limit the State’s exposure to these obligations. A general fund appropriation now would also allow the AWBA to take advantage of any additional water supplies that may become available to the AWBA so that additional credits can be accrued for Indian firming. If additional credits are not developed and/or a limit is not put on the State’s exposure, the AWBA would likely have to seek future general fund appropriations to purchase water to firm Indian supplies in the future, when costs are expected to be significantly higher in an environment of decreased supplies and increased competition. 

A general fund appropriation for Indian firming at this time would also free-up withdrawal fee revenues so that they could potentially be used for meeting the State’s other water management goals such as mitigating overdraft, assisting Active Management Areas (AMAs) in meeting the legislatively established management goals, improving aquifer health, and providing critical water supplies to CAP municipal and industrial (M&I) customers during shortages.
Background and Issue
In December, 2004, the State accepted specific obligations to develop an Indian Firming Program pursuant to the Settlements Act.  In 2006, the Legislature authorized the AWBA to carry out the State’s obligation under the Settlements Act, which requires the State to: 
· Firm 15,000 acre-feet of NIA priority CAP water re-allocated to the GRIC, 
· Firm 8,724 acre-feet of NIA priority CAP water re-allocated in the future to Arizona Indian tribes: 3,750 acre-feet of which is now held in reserve for the White Mountain Apache Tribe. 
The State is required to firm NIA priority CAP water for a 100-year period during times of  shortage and to deliver the water in the same manner that water with an M&I priority is delivered during water shortages. The Indian Firming Study Commission (IFSC) estimated the 100-year firming amount to be approximately 550,000: 350,000 acre-feet for the GRIC and 200,000 acre-feet for future settlements. The IFSC Final Report (January 2006) also estimated that the cost to accrue credits through traditional storage would range from $25 to $53 million depending on the type of storage facility used.
In addition to the firming requirements, the AWBA is required to deliver an initial 15,000 acre-feet of water to the GRIC for the purpose of establishing the Southside Replenishment Bank.  The Southside Replenishment Bank will fulfill the obligations created under the Settlements Act for protection of the Reservation from off-reservation groundwater pumping. 
In recognition of these additional responsibilities, the Legislature authorized the AWBA to establish a reserve account in the AWB Fund for implementing the Indian Firming Program and, in October 2006, deposited $13.5 million to the account. The AWBA was also authorized to utilize withdrawal fees collected in the Phoenix, Pinal, and Tucson Active Mangement Areas (AMA) in the absence of legislative appropriations. However, only Pinal AMA withdrawal fee revenues may be used for meeting replenishment activities. Since August of 2008, the Legislature reappropriated $12.4 million from the Indian firming reserve account and over $5.1 million from the withdrawal fee accounts. 
The AWBA has accrued roughly 105,000 acre-feet of credits from water stored on the GRIC Reservation that can be used to firm supplies for the GRIC during shortages, leaving an estimated 445,000 acre-feet of credits needed overall.  The cost to accrue these credits at 2014 rates ranges from $63 to $83 million. However, while the AWBA may have a goal for meeting Indian firming needs, the AWBA is required to provide back up supplies whenever they are needed, which could exceed current projections due to external factors such as long-term reductions in Colorado River supplies or increased demand. Additionally, the AWBA has delivered 5,000 acre-feet of water to the Southside Replenishment Bank.  The cost for delivering the remaining 10,000 acre-feet is estimated at $2 million. The AWBA’s ability to meet these obligations will be compromised by increasing CAP water costs, minimal funding resources, and severe reductions in the water supplies available to the AWBA. 

CAP water available to the AWBA has decreased significantly since 2010, while costs have steadily increased. For 2013, the AWBA had only 53,000 acre-feet of CAP water available for storage (21% of the average annual historic storage volumes). Current planning projections show that the AWBA will only have an estimated 690,000 acre-feet of water over the next ten years to meet all of its goals and obligations, including Indian firming (only 58 % of the ten-year estimates developed in 2012). These volumes are likely optimistic given the recent projections by the Bureau of Reclamation that suggest Arizona could face its first ever Colorado River shortage by 2016.  This would mean that the AWBA would not have supplies available for 2016 and possibly for subsequent years, if consecutive shortages are declared. With no CAP water supplies, the AWBA will need to acquire alternative supplies that would require the expenditure of funds that are simply not available to the AWBA.  Annual revenues from withdrawal fees are approximately $3.2 million. 
The AWBA’s requirement to firm Indian supplies was imposed atop its prior responsibilities. Although the AWBA may use previously accrued withdrawal fee credits for Indian firming purposes, doing so divert those credits from the State’s other existing water management objectives. The AWBA’s need to firm Indian supplies will come at a time when the availability of CAP Agricultural Pool water is expired or has been depleted and farmers have returned to groundwater pumping to meet irrigation needs. This increase in groundwater pumping could reverse much of the State’s progress on reducing overdraft and meeting the management goals of the AMAs. Withdrawal fees credits used for Indian firming will not be available to potentially mitigate the effects of groundwater pumping. It will also impact the AWBA’s ability to meet its firming goals for CAP M&I priority subcontractors, particularly in the Tucson AMA, where the AWBA’s progress in meeting its firming goalis limited by insufficient funding resources. 
Restoring the funds previously swept from the AWB Fund would improve the AWBA’s ability to seek alternative ways for meeting the State’s Indian settlement obligations in addition to traditional storage.  These opportunities could also result in limiting the State’s future exposure to its firming responsibilities, resulting in reduced overall costs.  In addition, a general fund appropriation for Indian firming now would allow the AWBA to use withdrawal fee revenues for aquifer management purposes, as they were originally intended. 

