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Welcome/Opening Remarks
Chairman Sandra Fabritz-Whitney welcomed the attendees. All members of the Authority were present except for Marshall P. Brown and ex-officio members, Senator Steve Pierce and Representative Andy Tobin. 

Approval of Minutes

The Authority approved the minutes of the December 7, 2011 AWBA meeting.

Water Banking Staff Activities

Virginia O’Connell gave a brief summary of AWBA deliveries for 2011. She noted that deliveries totaled 136,576 acre-feet (AF), which included the delivery of 1,000 AF to the Southside Replenishment Bank.  Ms. O’Connell reminded Commission members that the AWBA’s 2011Plan of Operation had identified a reduction in planned deliveries of 11,659 AF to the Tonopah Desert Recharge Project as part of CAWCD’s Inadvertent Overrun Payback Plan for a 2009 overrun.  A letter confirming the reduction and the AWBA’s ability to have stored that water was sent to the Bureau of Reclamation on March 8, 2012.  Ms. O’Connell reviewed deliveries for 2012 and stated that deliveries through February were ahead of schedule. Total deliveries planned for 2012 are a little over 120 KAF. She also informed the Authority that all of the groundwater savings facility water storage agreements had now been fully executed.

Ms. O’Connell provided an update on the AWBA website.  She reminded the Authority that the website had been updated the previous year to conform to the State’s uniform design.  However, staff was not able to update the AWBA ledger page (water delivery data) at that time because it was written in programming language that was no longer supported.  Ms. O’Connell noted that she is working with ADWR staff on revising the webpage so that the information can be easily accessed by the public.  A version of the webpage may be available for review by the June meeting.

Dave Johnson provided an update on the status of Indian settlement discussions. He noted that Senator Kyl had introduced a bill on the Navajo/Hopi Little Colorado River Settlement on February 14, 2012.  The proposed settlement identifies an annual firming obligation of 6,411 AF shared equally between the AWBA and the Secretary. Mr. Johnson noted that the State also entered into settlement negotiations with the Hualapai Tribe.  Any proposed firming obligations will be within the amounts remaining from the 8,724 AF identified in the Arizona Water Settlements Act (AWSA). John Mawhinney inquired if the Navajo/Hopi settlement identifies a funding mechanism for the AWBA for meeting the firming obligation.  Tim Henley responded that it did not because the firming obligation is a commitment already identified under the AWSA.  Mr. Mawhinney pointed out that the Legislature provided $13.5 million to the AWBA to assist in meeting those obligations of which $12.4 million was later swept.  

Discussion of Possible Storage of Nevada’s Unused Apportionment in Arizona in 2012

Ms. O’Connell informed the Authority that staff had been having discussions with the Southern Nevada Water Authority (SNWA), ADWR, and CAWCD on the Second Amended Interstate Banking Agreement as a prelude to when SNWA’s payments of $23 million resume in 2015.  During these discussions, SNWA identified a potential for storing Nevada’s unused apportionment in Arizona in 2012.  They indicated they may have up to 60kaf available in 2012 and could have water available for the next few years. Ms. O’Connell pointed out that the Storage and Interstate Release Agreement (SIRA) allows for the storage of Nevada’s water by the AWBA if it is for the benefit of Nevada.  She noted that because it did not seem likely that the current Interstate agreement would be amended in time to allow for the storage of water in 2012, the group subsequently focused their discussions on storing Nevada’s unused apportionment in 2012 through another letter agreement.

Ms. O’Connell reminded the Authority that the Second Amended Interstate Banking Agreement had been modified by letter agreement in December of 2010.  That modification defered AWBA storage on behalf of SNWA and also pushed back SNWA’s payments of $23 million by 6 years until 2015.  The agreement was modified at that time because there was no Excess CAP water to store for interstate purposes and the elevation in Lake Mead was very low.  It appeared that the Lower Basin States could be facing their first shortage and it was decided that leaving the water in Lake Mead would be more beneficial for Colorado River operations.  SNWA was also focused on installing the third intake into Lake Mead.  She commented that conditions have since changed. Because of the previous year’s snowpack, elevations have increased and shortages have been pushed back a few years.

Ms. O’Connell pointed out that SNWA has water available and would like to store it in Arizona for its benefit, however they do not have the funding available in their budget for storage at this time because the funds are being used to complete the third intake.  There are also no funds available in the Resource Subaccount in the Arizona Water Banking Fund.  She noted that one possibility for addressing the funding problem could be the Maricopa 4-cent tax monies that are held by CAWCD.  The group had discussions about concepts that could be included in the letter agreement such as:

· The cost to SNWA for the Bank storing the water (which could be the cost of storage plus the cost of money or a negotiated price);

·  Use of the 4-cent tax;

·  The terms for SNWA to pay the agreed upon costs (how and when the 4-cent tax would be replaced);

·  The terms for how the credits would accrue in the SNWA subaccount (the credits could vest in the SNWA subaccount when the 4-cent tax has been repaid or there could be other options not discussed by the group; the group also discussed if there should be a 5% cut to the credits to benefit Arizona).  

Ms. O’Connell commented that the parties are still discussing the proposed concepts, including whether certain aspects of the concepts are consistent with the Law of the River and CAWCD’s authorities to use the 4-cent tax.  She noted that she had received an email from ADWR shortly before the meeting regarding this issue and read the email to Commission members.

Recently, representatives of ADWR, AWBA, CAWCD and SNWA met to discuss the potential for direct delivery of approximately 60,000 acre-feet of Nevada’s annual entitlement of Colorado River water to Arizona for interstate banking under the SIRA. In the most recent discussions, CAWCD would fund the storage and the credits would be treated as long-term storage credits in an AWBA account for Arizona’s use. Upon SNWA’s request and payment for the credits, 95% of the credits would be transferred to SNWA’s interstate storage account and 5% of the credits would remain in the AWBA account. If SNWA does not make the request or submit the payment, the full amount of credits may remain in the AWBA account. 

The Department does not yet have a position on this concept currently being discussed because it needs additional time to consider whether retaining a portion of Nevada’s Colorado River water in Arizona on a permanent basis through interstate banking is consistent with the Law of the River.  Arizona has long opposed the sale of a portion of one state’s annual allocation to a water user in another state and maintained that it would be inconsistent with the Decree in Arizona v. California. While this may not be a clear-cut sale of Nevada’s entitlement for Arizona dollars, it would at least raise concerns about a conflict with the Decree. The Department intends to develop a position within the very near future.

Chairman Fabritz-Whitney noted that ADWR is still reviewing this issue. Lisa Atkins inquired if there was a time frame for the letter agreement.  Ms. O’Connell responded that even though a specific time frame has not been established, the AWBA’s ability to store the water could diminish over time due to operational constraints, i.e. delivery and storage capacity availability.  Mr. Mawhinney asked what the concerns were with regard to the Law of the River.  Nicole Klobas responded that the additional five percent cut in credits could be perceived as a “sale” of Nevada’s water to Arizona.  Mr. Mawhinney inquired if there were any other down sides.  Mr. Henley pointed out that if Nevada cannot use its water, it would become unused apportionment and be reallocated at the discretion of the Secretary.  It could be distributed equally between Arizona and California.  In Arizona it would become water that is available to all users.  Maureen George inquired what the 4-cent tax would be used for if it were not used for this purpose.  Ms. O’Connell responded that it would remain in the account.  Tom McCann added that the use of the 4-cent tax is identified each year by resolution, which has changed over the years becoming less specific.  CAWCD can use the funds for repayment of Project construction costs or for operation, maintenance, and replacement costs. Water storage by the AWBA has historically been included in the resolution.  He commented that it could potentially be used for Indian firming and/or purchasing a water supply for non-traditional firming (reliability).  Ms. George inquired if there was a deadline for reimbursing the 4-cent tax account.  Ms. O’Connell responded that the 4-cent tax account would be reimbursed when SNWA resumes payment of the $23 million in 2015.  Ms. George stated that she wants a written opinion of the Law of the River issues.  

John Entsminger, representing SNWA, commented that the parties would work through any potential issues regarding the Law of the River.  He noted that Nevada would also find the sale of water problematic.  However he did not believe that the five percent cut should be considered a sale. SNWA is familiar with transaction costs because Nevada state law requires a 15 percent cut.  This makes storage in Arizona a better deal for SNWA.  Mr. Entsminger noted that the Imperial Irrigation District (IID) had already put in a request for additional water, therefore timing is an issue.  SNWA is still very interested in discussions regarding its overall agreement with the AWBA; the letter agreement was needed in order to move quickly with storage in 2012. He added that when SNWA originally entered into the agreement for 1.25 MAF of credits, they did not anticipate that Nevada would have unused apportionment.  Likewise, Arizona did not foresee using its full 2.8 MAF.  SNWA anticipates having approximatley 300 KAF of water available over the next five years and would like to store that water in Arizona.  Chairman Fabritz-Whitney inquired if that storage would be part of the agreement.  Ms. O’Connell responded that the credits accrued from that storage would be applied to the AWBA’s 1.25 MAF obligation to SNWA. Chairman Fabritz-Whitney noted that IID has incurred an Inadvertent Overrun because of issues with the Salton Sea and that she has concerns that they would use Nevada’s unused apportionment as payback.  Kathy Ferris, representing AMWUA, commented that they wanted more time to consider if this was a legal use of the 4-cent tax.  They would like to evaluate the benefits and potential risks of using the funds in this manner, as well as the use of these funds for other purposes.  Ms. Ferris also asked that AMWUA be given the opportunity to comment as the process moves forward.

Staff was directed to continue discussions with the group on this issue and to provide Commission members with several potential meeting dates in the event a special meeting is needed.

Distribution of AWBA Long-term Storage Credits during Shortages

Tim Henley noted that the workgroup has been continuing its discussions on the conceptual IGA between ADWR, CAWCD and AWBA that was provided at the AWBA’s meeting in December.  Information Briefs have been developed for two of the issues identified in that IGA and more briefing papers will follow.  He reviewed the first Information Brief, Capping the Distribution of AWBA Long-term Storage Credits for M&I Firming during Shortages, regarding the issue of whether AWBA credits should be limited to a maximum of 20% of the total M&I subcontract entitlement. Mr. Henley noted that the AWBA is required to distribute long-term storage credits (credits) accrued with 4-cent tax monies to CAWCD to the extent necessary to meet the demands of M&I subcontractors during declared shortages or outages on the CAP aqueduct.  Since the term “to the extent necessary” is not defined by statute, it is up to the AWBA to define the term.  

Mr. Henley provided background information on the 20% cap for M&I firming, noting that when the AWBA was established in 1996 there was very little information on how many credits would be needed to firm M&I supplies.  Because of limited information on water supplies, storage capacity, and costs, the AWBA made the decision to limit M&I firming to 20% for planning purposes.  This decision was based primarily on the fact that under the Assured Water Supply rules, a municipal provider can apply for a drought exemption that would allow the replacement of up to 80% of its surface water supplies with groundwater when no more than 80% of its surface water supply is available, thus allowing the provider to pump groundwater and remain consistent with AMA management goal requirements.  Given the unknowns at that time, the AWBA determined that the State should only spend monies to accrue credits for that portion of demand that was limited by the Assured Water Supply rules and therefore based its modeling assumptions on a firming goal of 20%. The current shortage analysis using the rule curve shows that under the first two of the three shortage steps (400KAF and 500 KAF), shortages to a CAP M&I subcontractor’s supply would not be greater than 20% of its CAP subcontract entitlement.  The model shows that this would occur under the third shortage step (600 KAF), although the probability is low. The average probability that a reduction to the CAP M&I supply greater than 20% would occur is approximately 6% in any given year after 2043.  Shortages at this level are not anticipated prior to 2044.  Increasing the AWBA goal to firm the full CAP M&I subcontract reduction would require the accrual of approximately 126,000 AF of additional credits for M&I firming.  At the AWBA’s current average storage costs, the credits would cost approximately $16 million.

Mr. Henley commented that in addition to requiring additional credits to firm more than the 20%, several other issues arise that need to be considered; (1) the AWBA currently is not projected to meet its M&I firming goal in the Tucson area, (2) increasing the potential recovery obligation by an additional 29,000 AF in any year could impact the cost and opportunities when developing a recovery plan, (3) even during the largest reduction to the CAP supply, CAP subcontractors would still be getting, including AWBA firming,  approximately 95% of their CAP M&I subcontract entitlement, (4) most CAP M&I subcontractors have the ability to absorb a 5% reduction when there is only a 6% probability of that occurring, (5) by maintaining the 20% limit, credits could become available to firm up to 20% of surface water supply shortages that are not associated with the Central Arizona Project such as the Salt/Verde system, and (6) a 20% maximum firming limit does not preclude the AWBA from accruing additional credits for M&I firming if water and funding were available.

Mr. Henley noted that because of these issues and the AWBA’s requirement to fulfill its other obligations, staff suggests that the AWBA develop a policy that establishes a 20% cap on the amount of credits that are distributed for M&I firming in any shortage year.  He pointed out however that this was not a final recommendation at this time.  Staff is looking for input and direction on the issue. He reminded the Authority that the policy would not be a guarantee that 20% of a CAP M&I subcontractor’s entitlement will be firmed because the actual firming amount will be based on credit availability.  He stated that staff also suggests that the AWBA may want to revisit the policy in the future when there is additional information on shortage operations and credit availablility.  Ms. George inquired if the AWBA would firm less than 20% based on the severity of the shortage.  Mr. Henley clarified that the AWBA’s firming responsibility would not be 20% for each shortage year, but rather whatever the firming amount actually is up to 20%. Mr. Mawhinney asked to whom the Information Brief’s were distributed.  Ms. O’Connell responded that they were distributed to all individuals on the AWBA email list and also posted to the AWBA’s webpage.  Mr. Mawhinney reiterated for clarification that the decision about the amount of credits distributed remains with the AWBA and that the proposed policy would commit no more than 20% in any year. Beth Miller representing Scottsdale noted that Commission member Marshall Brown will be providing comments on the briefing papers. Kathy Ferris inquired who developed the briefing papers. Staff responded that they were developed by the credit distribution workgroup.  Ms. Ferris inquired further if there was consensus among that group.  Mr. Henley responded that there was.  The group reviewed the draft papers before they were provided for discussion at today’s meeting.  Dee Fuerst representing CAWCD commented that there was not consensus among the group; CAWCD staff agrees with some points but not all of them.  The Commission members pointed out that these papers were for the development of AWBA policies.

Mr. Henley reviewed the second Information Brief, Reducing the Amount of AWBA Long-term Storage Credits Distributed for M&I Firming during Shortages to Extend Credits for Future Years. He noted that this paper arose from a question posed at the last meeting on whether there should be a mandatory 5% cut for conserving credits.  The objective was to look at options for extending AWBA credits into the future, primarily in the Tucson AMA.  Mr. Henley pointed out that the current 20% limit assumption serves this purpose to some extent because the AWBA would be preserving the credits that would be used during times when reductions to CAP M&I subcontracts are greater than 20% (Avg. 6% probability in any given year after 2043).  

Mr. Henley noted that the model indicates that the amount of credits the AWBA is projected to accrue will be sufficient to firm CAP M&I subcontracts in Maricopa and Pinal Counties for the 100-year firming period.  This is not the case for Pima County.  To insure that credits would be available for the full 100-year period, the 20% limit would need to be reduced to10%.  The major impact of reducing the limit is that the CAP subcontractors would need to find other supplies to meet their needs for the difference.  Additional groundwater pumping would not be an option because the drought exemption would not be available.  It could also leave a significant quantity of credits unused in Maricopa and Pinal Counties.  A question that arises is should the AWBA have different caps for the different counties?  Mr. Henley pointed out that another option for extending credits would be to apply additional reductions to the CAP request at the time the request is made to the AWBA.  If M&I subcontracts are firmed to 96% rather than 100%, the AWBA could distribute credits to Pima County through the full 100-year period.  Once again, doing this would provide no benefit to Maricopa and Pinal Counties. He stated that a concern with applying additional reductions over the 20% cap is that the AWBA might be forcing some subcontractors to implement additional conservation measures. The Groundwater Code already caused CAP M&I subcontractors to reduce use and conserve groundwater.  The additional reduction could also impact CAP M&I subcontractors differently with a greater impact to those with limited groundwater supplies.  

For several reasons, including that the 20% limit assumption already preserves credits, there is minimal benefit to Maricopa and Pinal Counties.  Additional reductions could require more use of an M&I subcontractor’s renewable supplies when credits are still available. Because CAP M&I subcontractors have developed drought management plans that already identify reductions in water use, staff did not feel that it was appropriate that the AWBA have a policy that adds an additional reduction over the assumed 20% at this time.  As with the first Information Brief discussed, staff did suggest that the AWBA revisit this policy in the future after shortages have occurred and there is additional information on shortage operations and credit availability.

Mr. Mawhinney inquired if the AWBA had the authority to do this.  Mr. Henley responded that it did.  John Bodenchuk, representing Bureau of Reclamation, inquired which 100- year time frame was being used for M&I firming.  Mr. Henley replied that it was 1997 to 2097.  He then reviewed the AWBA Planning Scenarios Summary Sheet that compared the AWBA Base Case that assumes a 20% limit with the 10% cap and the 96% cap. He also identified all of the assumptions that were used to develop the Base Case. Val Danos asked how consistent the model was with CAWCD’s.  Mr. Henley commented that the model assumptions were the same, but that he did not know if other things were evaluated. 

Mr. Henley informed the Commission members of the workgroup’s next steps.  He noted that staff was wrestling with the issue of whether long-term storage credits should be accrued with firming water.  Another issue concerns firming entitlements versus use. In most years entitlements equal use, but this is not always the case. The group was also planning a paper on how credits are requested and how they will be made available.  These issues will likely be discussed at a meeting separate from the AWBA’s quarterly meeting.

Chairman Fabritz-Whitney noted that the development of potential AWBA policies would be an open public process.  Staff was directed to post the Information Briefs on the AWBA website for public comment.  The deadline for submitting comments would be three weeks before the next AWBA meeting in June.  

Components to be Included in AZ Department of Water Resources Cost of Services to the AWBA

Ms. O’Connell noted that last year Commission members had requested that staff provide additional opportunity to discuss ADWR’s Cost of Services to the AWBA before the Administrative Budget is adopted in June.  She reviewed the staffing components of the Cost of Services, which included the Manager, Technical Administrator, a half-time attorney, a part-time accountant, and part-time as needed consulting services, and provided the duties and responsibilities for each.  Staff recommendation was for keeping each of these positions in the Cost of Services and also contracting with a consultant that has expertise on Indian firming and interstate issues.  Ms. O’Connell pointed out that in accordance with recent legislation, if any of the positions are filled with AZ State Retirement Services (ASRS) retirees, ADWR will remit a contribution for that position to ASRS, which is identified as the Alternative Contribution Rate (ACR).  For Fiscal Year 2013, beginning July 1, the ACR is 8.64 percent and would be included in the Cost of Services.  The other components discussed included ADWR Indirect Costs, which are charges for overhead, CAWCD Cost of Services, which includes an annual cost of $21,000 for providing technical services, and Other Expenses including travel, operating expenses and equipment. For the latter, staff recommended three in-state trips for the Manager, Technical Administrator and Attorney for anticipated interstate discussions and adequate operating expenses to meet the needs of AWBA daily operations such as webpage maintenance, mailings, teleconferencing, etc.  No expenditures for equipment were anticipated.  Ms. George noted that she would support contracting with a consultant until new staff is brought up to speed, but would want to revisit the need for a consultant the following year.  She noted that new thoughts may not be developed if you rely on institutional knowledge.  Chairman Fabritz-Whitney noted that Commission member Marshall Brown had requested that this agenda item be delayed until the next meeting when he would be in attendance.  Staff was directed to have the components included in the Cost of Services and to include it on the June meeting agenda for further discussion and potential action.

Call to the Public

There was no additional public comment.

The meeting adjourned at 11:25 a.m.
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