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Welcome/Opening Remarks
Acting Chairman Michael Lacy welcomed the attendees.  All members of the Authority were present except for ex-officio members, Senator Gail Griffin and Speaker of the House Andy Tobin.  Commission member Maureen George attended via teleconference.

Arizona House Bill 2326
Virginia O’Connell, AWBA Manager, provided an overview of the process leading up to the introduction of House Bill (HB) 2326 and Ken Slowinski, ADWR Chief Counsel, described HB 2326 as introduced.  Jim Hartdegen asked if the changes were mainly technical or substantive.  Mr. Slowinski indicated that changes were substantive in nature including conforming changes.  Mr. Hartdegen also asked what funding sources would be available to offset Indian firming if this bill passes.  Ms. O’Connell responded saying this bill did not include a request for an appropriation.  The only funds available for Indian firming would be withdrawal fees, regardless of the legislation passing.

Ms. O’Connell introduced a letter from Central Arizona Water Conservation District (CAWCD) President Pamela Pickard dated February 12, 2014, requesting that the Commission defer HB 2326 this legislative session to allow additional public discussion.  The AWBA members discussed the contents of the letter and the significance of its meaning.  AWBA members expressed concerns about the agencies battling each other as the legislation moves forward.  AWBA members disagreed with Ms. Pickard’s statements about the process and described the process as being fairly inclusive.  Ultimately, the members decided to consider the two versions of amendments before considering what if any action should be taken regarding the letter.

Mr. Slowinski then briefed Commission members on two versions of potential amendments to HB 2326, each having similar changes with the exception of the funding sources that could be used by the AWBA to purchase long-term storage credits.  The first version, submitted by CAWCD staff, explicitly excluded the use of funds collected pursuant to § 48-3715.02 (4¢ ad valorem tax) to purchase long-term storage credits.  The second version, drafted by AWBA and ADWR staff, did not mention and therefore allowed the use of the 4¢ ad valorem tax for credit purchase.  In the second version, Mr. Slowinski indicated that amendments to § 45-2423(B)(7)(h) were incorrect and the original language needed to be retained.

After some discussion about how to process the information, Mr. Mawhinney suggested the AWBA members start with the version prepared by AWBA/ADWR staff with the correction noted by Mr. Slowinski.  From here, the AWBA members could consider the substance which Mr. Mawhinney described as whether or not the AWBA should be allowed to use any funding source deposited into the Arizona Water Banking Fund to purchase credits or if 4¢ tax monies should be excluded.  As such, Mr. Mawhinney moved the AWBA recommend that the amendments prepared by AWBA/ADWR staff with the correction noted, be proposed to the sponsors of the bill.  Ms. George seconded Mr. Mawhinney’s motion.

Mr. Mawhinney described the history of the 4¢ tax monies being deposited into the Water Banking Fund, indicating that CAWCD has not deposited funds into the Water Banking Fund since 2003 and that the balance was depleted in 2007.  Since that time, 4¢ tax monies have only been used to offset the cost to deliver and store water for water banking purposes and this is done by resolution of the CAWCD Board annually.  As such the AWBA has no access to the 4¢ tax monies.  He did not understand how this issue would be addressed or resolved by excluding the use of 4¢ tax monies deposited in the Water Banking Fund.

Mr. Hartdegen expressed concern that if the legislation suggests the State’s obligations to the Indian settlements can be paid for using 4¢ tax, then the State would feel relieved of its responsibility.  Ms. O’Connell noted that the legislation does not authorize the AWBA to use the 4¢ tax for meeting Indian settlement obligations.  Mr. Hartdegen also expressed concern that bringing up the 4¢ tax will put the tax at risk given the upcoming sunset provisions.

Several members expressed concern about the three agencies (i.e. CAWCD, ADWR and AWBA) needing to work together and that the current circumstances are potentially harming those relationships.  After further discussions, the AWBA members asked to hear from the public.

Kathy Ferris, Executive Director for the Arizona Municipal Water Users Association, addressed the Board.  She supported the AWBA/ADWR staff amendments, arguing these amendments only included those that could be agreed upon by all parties.  Regarding CAWCD’s proposal to prevent the use of 4¢ tax monies deposited in the Water Banking Fund for purchasing credit, she expressed great concern because it would take legislative change in the future to undo such a change.  She said she was puzzled by CAWCD’s position, since nothing in the legislation changes CAWCD’s authority to decide to deposit or not deposit funds in the Water Banking Fund.  With shortages coming sooner than expected, she argued the AWBA would need this flexibility.  One of the AWBA’s primary responsibilities is firming for M&I subcontractors.  80% of the 4¢ tax monies collected by CAWCD were generated by landowners and businesses located inside the jurisdiction of AMWUA members.  Clearly, this legislation is in the best interest of the subcontractors.  Regarding the process used to develop the legislation, she said it was clear to her that the proposal was always intended to include the 4¢ tax monies.  She argued no one was deliberately left out of discussions.  At this point, she argued, we  needed to move beyond the process and pass this legislation.

Linus Everling, Gila River Indian Community (GRIC), stated that the GRIC gave up a large entitlement of water in exchange for the State to firm certain volumes of water for the GRIC.  The GRIC supports the AWBA having as much flexibility as possible to meet the State’s responsibility and consequently, the GRIC supports the version of the bill prepared by ADWR/AWBA staff.

Mr. McCann added to Mr. Mawhinney’s account of the 4¢ tax monies saying that the reason CAWCD stopped depositing 4¢ tax monies into the Water Banking Fund was because the Legislature was sweeping the funds.  Moreover, Mr. McCann stated that he could not understand the urgency at hand.  There have been no 4¢ tax monies in the fund since 2007, so why is there a rush at this point.  He asked if the AWBA has some credits it wants to purchase.  Regarding comments made by Ms. Ferris about getting beyond the process, Mr. McCann remarked that if CAWCD followed this same process, the AMWUA cities would have complained loudly.  He suggested a double standard was being applied.  He told the AWBA members that all CAWCD is asking for is a reasonable process to develop a consensus around the use of the 4¢ tax monies that could be supported by everyone and moved forward to the Legislature.

Ms. George responded to Mr. McCann’s comments saying she finds it ironic Mr. McCann would bring up past legislative sweeps when CAWCD recently did the same thing.  To Mr. McCann’s point on urgency, Ms. George responded saying there is in fact urgency.  The amount of excess water available to the AWBA to meet its responsibilities is one-third of past volumes while many of the AWBA responsibilities are left unmet.  Finally, regarding Mr. McCann’s request for an open process Ms. George had no sympathy stating that CAWCD routinely conducts business without consulting anyone.

Mr. Neal expressed concern that the organizations were approaching an impasse.  He asked Mr. McCann to explain the real issue.  Mr. McCann replied stating the biggest issue really is the process.  He expressed confidence that with time, the parties can sit down with other stakeholders and work something out.  Reflecting on why this is problematic for the CAWCD board, Mr. McCann made a supposition that if the AWBA is expressly authorized to use 4¢ tax monies transferred to the Water Banking fund for purchasing credits, then there is implicit pressure put on the Board to use this money for this purpose.  Mr. McCann expressed concern that there are many existing pressures competing for the use of that money many times over.  This particular expenditure may or may not be the best use of the money at the time.  By directly authorizing it, the Board gets put in an awkward position.  He insisted the intent is not to prohibit it forever.  CAWCD just does not want to authorize it at this time.
Mr. Neal asked if there was any language that would balance the AWBA’s flexibility and putting the CAWCD Board into an awkward position.  Mr. McCann responded he did not have any language, and he did not think the Commission meeting was conducive to developing such language.  Mr. Mawhinney suggested that the legislative process creates an opportunity for such an environment.  There is still plenty of time to work together and the legislative process does not need to be stopped.  In fact, Mr. Mawhinney argued, the process creates the proper incentives for coming to agreement.

Ms. George disagreed that discussions need to happen at the legislature.  She explained that the AWBA has a responsibility to its stakeholders and it is time to move on.  She expressed concern about Mr. McCann’s statements regarding CAWCD wanting to use the 4¢ tax monies for other purposes.  She suspected that CAWCD has other uses for the money even though the funds have historically been earmarked for firming.  She posited that this discussion about shifting the use of funds has been happening without the AWBA’s involvement.

Mr. McCann specifically responded to Ms. George’s last comment stating that all discussions about the use of 4¢ tax monies occur before the CAWCD Board.  Furthermore, the primary purpose of the 4¢ tax monies is for the repayment, operation and maintenance, not firming.  Mr. Hartdegen supported Mr. McCann’s comments about the Board discussing the use of 4¢ tax monies.

Mr. Neal asked Mr. McCann if the CAWCD proposal goes forward, will the CAWCD support that bill.  Mr. McCann was not sure.  Mr. Neal further asked Mr. McCann, in light of the letter from President Pickard, if CAWCD would object to any version or only the AWBA/ADWR version.  Mr. McCann stated he could not answer today.  There have been many discussions and the letter indicated a trend toward a newer position.  He did not know what that new position would be.

Mr. Hartdegen expressed concern about losing the 4¢ tax altogether by raising the 4¢ tax now.  Mr. Neal asked which proposal Mr. Hartdegen thinks is more quiet on the 4¢ tax.

Chris Avery, Counsel for Tucson Water, suggested we cannot have the agencies fighting over this legislation and he hopes there is flexibility in CAWCD’s official position and the letter from President Pickard.  He believes progress can be made without deferring the legislation.  While he finds the bill to have merit, he believes Tucson Water would not support legislation that is not supported by both CAWCD and the AWBA.  He urged the parties to reach agreement in the next couple of months and move the bill forward.  Without that agreement, he believes Tucson Water would recommend the bill be deferred or not be heard.  

Robin Stinnett, Salt River Project, explained that SRP has a long-standing commitment to settling Indian water rights claims in Arizona.  SRP sees HB 2326 as an opportunity to move this process along.  The AWBA needs additional tools to ensure the State meets its commitments to the US, the benefitting tribes and the parties to the various settlement.  Allowing the AWBA the authority to purchase credits along with the full complement of financial resources would help demonstrate and ensure that commitment.  SRP also supports using these tools and resources to meet firming obligations for subcontractors in particular those located inside SRP boundaries.  She recommended moving forward with the legislation and amendments proposed by AWBA/ADWR staff.
Mr. Lacey indicated that there is a motion and a second on the table.  Mr. Neal asked Mr. Lacey to repeat the motion.  After some discussion the motion was as follows:

Motion is to recommend to the sponsors of the legislation that the AWBA recommends the second version of amendments drafted by AWBA/ADWR staff as amended at B.7(h) having the deletion of the word “earned” not accepted and the insertion of words “accrued and purchased” not accepted such that the text would simply read “earned by”.
The motion passed by a 3-2 vote.

A second motion was made to direct staff to continue discussions with CAWCD staff and Board to develop consensus language on the use of the 4¢ tax for HB 2326 that is agreeable to both entities. The motion passed by a 4-1 vote.

Mr. Mawhinney commented that the 4¢ tax is scheduled for sunset.  Losing this tax would be a tragedy for Arizona.  He added that the AWBA has always supported CAWCD and its attempts to make sure the 4¢ tax monies are forthcoming even though some CAWCD Board members have attempted to lead motions to terminate the tax. He stated that it is essential to work together and provide an atmosphere so the AWBA can support CAWCD’s efforts to continue the 4¢ tax.  One day, CAWCD has to recognize the AWBA has responsibilities that CAWCD does not.  Indian firming, M&I firming, on-river firming are the AWBA’s responsibilities and not CAWCD’s.  Understanding we have different responsibilities and goals, we still find it necessary to work with CAWCD and ADWR.  We will try to work together and see if this issue is resolvable.  Otherwise, we will suffer whatever the Legislature decides to achieve. 

Call to the Public

There were no additional comments.

The meeting adjourned at 3:12 p.m.
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